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Gentle Reader, 


Fo Is + was not ON » 
d"Þa b> ly 2 leatned Lawyer, 
48 G *. but \alfo was m_ | 
converſant with the Author of: 
 them:For my part, | was only, en. 
treated by many Friends to view 
' and correct the Copy from the 
_. Prefs ; Wf any fadlcs be, you may 
| blame the Printer. If I ſhould 
* © commend the Original work, 1 
1 ſhould diſparage the Author, 
" Ons . who 


LIMI 


Tothe Reader. 
whom all , learned , Lawyers, 
know ; that never. any man. 
wrote like him ::and for the ex-- 
 cellency of this Abridgement, it 
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THE? FIRST-BOOK,"** 
« The Lord Buckhurſti Cafe, 40 El. fo.1.. 
v F a man for him and his heirs.de wait 
rant land to one and his heirs ; this 


F is a general warranty, becaFe there 
IF 15 nor a-reſtraint aga inſt any particu» 


[SYBBE) lr perſon in certain, Lo 
OY T9992 +} mane Feoffmenc without warrans 
ty,ctheFedffee ſhall have all rheChartexs,which com 


prize wairanty,and others, though they be not given 
ro him, becauſe he is ro defend. the: ritle ar his peril. 
Up:n a tcoftment with Warranty, without expreſs 
' grant, the Feoffee ſhall nor have anyCharters which 
ſcrve for to detauithe warranty paramount. Alſo the 
Feoffor ſhall have allCharrers, which-ſerve foc mains 
renance of the title.z . but the Feoffee ſhall have ay 
which maintain rhe poſleflion, as . Court Rolls, a 

 - which are concomitant and incident:ro the poſſeſſion. 
'* '|# _ .IfA, be ſciſed of a Seigniory, rent, advowſon, or 
- other rhing char lycth in grant, and grant the ſame 
x over unto; B, with warranty, and B, grant that to C; 
with warranty; in this caſc C, ſhall have the firſt 

8 Decd,although B be bound co warranty; for withour 

- rar he chnnor make any defence againſt A. or any 
claiming Ly him, 


ww 


Pelhams Caſe, 32 EL. fol. 14. 


_ 


Tenant for life, the remainder in tail, the re- 
-. Mainder in fee bargains and ſells the land to 
| one 


a pMeababenertuaunapags 
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2 | Porters Caſe. 


4 ' 
one,who before rhe ſtatute of 14 El. cap. 8, ſuffers a 
recovery,in which/A.is/vouched,and voucherh over, 
and he: :n remainder enters gand the entry is adjudg- 
edlawful; for the recovery is a forfeiture, and the 
remainder may cnter,for it is the commonAſſurance; 


_ as if renant for life had levied a fine, &c, and ſu- 


ing of execution, doth nor toll the enrry of the re- 
mainder, and a' Writ of Error was ſued, and the 
Plaintiff releaſed the errors, : 


Porters Caſe, 35 Eliz, fo. 2%. 


. 2:FJ. 8. P. deviſed a houſe ro his wife and her | 


heirs, upon condition, that ſhe by adviſe, &c. 
with all convenient ſpeed, after his dearh, ſhould aſ- 
ſure ir, &c. for maintenance of a free $chool, &c. for 
ever, and dies; 3: H, 8. the wife enters, atd 3 E. 6. 
leaſes to A, for years, rhe heir of P, enters, and his 
entry adjudged lawfal; becauſe 32H. $. extends not 
to good uſes, nor doth it make rhe conveyance void, 
or give entry, bur makes the uſe void :* and admir 
the uſe void, yer the condition 3s not, for Counſel 
may deviſe,&c. as to'have a corporation by Parent, 
and licenfe ro aſſure,and therefore the wife ought ro 
- have performed ir, 
Any maa at this day may give Lands, Tenements, 


or Hereditaments te any perſon or perſons for the | 
finding of a Preacher, maintenance of a School, | 


maimed Soulders, peor people, 'reparation of Chur- 
ches, High-waies, Bridges, marriage of poor Maids, 
or any other charicable uſes. Bur it 1s good policy,in 
every ſuch feoffmenr or eſtare, to reſerve ro the 
Feoffor and his heirs any ſmall renr , or to expreſs 


ſome ſmall ſum of money for the conſideration of 


the cauſe before recited, 


Alton'woods 


'Lb.1. 


| UML 


: Lib. 1 | © fltonwoods Gaſe. 3 


| UML. 


Altonwoeds Caſe, 42 El. fo. 4t. 


7. 8. Sciſed of an eſtare tail ro him, and the heirs 
males of his body, and out of a fee expeRant, 
grants in tail, and dies withour ifſue male; adjudg= 
ed thar the grant is void ; for the King had an eſtate 
rail in poſſeſſion, by which he mig _ ar a lawful 
- eſtate {or his own life; and a fee, by which he might 
grant an eſtaze rail by ſpecial reciral, ,And theſe 
words {ex ;ſpectalt gratia, &-c.) ſhall adt produce a 
ſtrainable' conſtruRion againſt the rules of Law, or 
11 deceptionem regs. I 


| Capels (aſe, 23 Elin, fo. 62. 


Tcnant'in tail, the remainder to B. in tail; B; 
grants/a renr- charge, A. ſuffers a common reco« 
yery, and dies without ifſue, che Grantee diſtrains; - 


the Alience of A. brings wReplevin; adjudged for 


the Alienece by all the Juſtices of -Z2p/and, rthar a. 
common recovery againſt a tenant in tail, ſhall bind 
nor only the remainder, and all leaſes, charges, &c- 
ganted or made by hum in remainder 3 bur alſorhe | 
reverſion, and all leaſes, charges, 8c. granted by 
him in reverſion, 


Archers Cafe, 39, 40 Elix, fo, 66. 


And was deviſed to the Farther for life, the re- 
mainder to the next heir male of the Father';/ 
and to the heirs male of his body; the deviſor dies, - 
the Father infeoffs-], $. with warranty. Firſt, it was 
refolved by Ander/on and Walmeſly, et tot. Cur. that 
the Father had bur only an eſtace for life, for that 
he had an expreſs eſtare fot life demiſed unco. _ 
| B z and 
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- Auance, for every one gave that which he mighr 
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#42 Bredons Caſe; Lib.x. 


and the remainder is limited to his next heir male 
in the fingular number, and his right heir male may 


not enter for the forfeiture in his life, for he cannot 


be heir ſo long.as he livech Secondly, it was reſol- 
ved, that the remainder to his right heir is.a good 
remainder,although he cannor have a right heir du- 
ring his life,bur ir ſufficerh chat it veſterh eo z2ſt2»ti, 


that. the parcicular eſtace determineth, Dyer 14 El. 


f0.309. Thirdly, it was refolved,which was the prin» 


cipal poin in this caſe, per tot. Curiam, that by the - 


Feoffment of the tenant: fot life, the remainder - 
was deſtroyedzfor every contingent remainder ought 


to veſt, eicher during the particular eſtate, or at the/. 
leaſt, eo inſtant; thar the particulareſtare derermin- 


erth;for if the particular eſtate be ended or derermin- 


ed in-Deed, or in Law before 'tht contingency fall, 


the remainder, is.yo;d; And in this caſe by the Feott- 
mear of the Father; his eſtate for: life was determin- 
ed by. condition in; Law, which cannot be revived by 


any: poſſibility; for this cauſe the contingent remain» , 


der.js. void, for by.the feotfment no right of the par- 
ticular cſtate remaineth; and the better opinion was, 
chat the warranty binds the remainder, though in 
abeyance, nb 30s 


Bredons Caſe, 39 40 El:z, fo, 76. 


Enant for life, and the remainder in tail, joyn - 


in a fine Come cro,lkfr, to A. who renders a rent- 
charge of 49 /. a; year, to tenant for life, the re« 
mainder dyes without iſſue, the ſecond remainder in 
trait enters, tenant: for life diftrains for the rent ; 
adjudged he may, and that the rent remains after. 
the:dearh of .renant in tail without ifſue, during 
the life of renant, for life ; the fine was no diſconti- 


_4 
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L'b.1, Corbets Caſe. © i "TW 
lawfully give, and *cis no forfeiture by tenant for. 
life, for the Law conſtrues this, Firſt, ro be a grant. 
of him in remainder, and after the grant of tenant. 


for life, #t res magys valeat, &-c,. if renant for. lifes” 
and the firſt remainder in tail make a fcoffmen , 
'ris no diſcontinuance, though ths firſt remainder-in 
rail dies withour iſſue, nor is it a forfeiture; bur rhe 


feoffee ſhall hold ir during the life of tenanr for; life, . 


bur if it be withour deed, then -tisa ſurrender of 
renant for life, and the feoffment of rhe remainder, 
ut res mags valeat, ec. efi91159 


Corbets Caſe, 42 Eli, f0.84. of Perpethities. ' 


. Covenants to ſtand ſciſed to the uſe of himſelf 

for life ,and after ro the uſe of A his eldeſt Son," 
and the heirs males of his body, the "remainder ro 
the uſe of B, his ſecond ſon, and the heirs males of 
his body, &c. And if A. or his ifſue, &c.: ſhall-at- 
rempt. &c. to alien, &c by which any eſtateſhall be 
barred,8&c.that after ſuch artempr;and/before-ariy;at 
exccured,the uſe and eſtate of him ſo:atrempting, &6, 
ſhall ceaſe only as. to him ſo attempting in rhe ſame 
degreezas if he were naturally -dead,8 nor otherwiſe; 
and that then it ſhall be immediately ro ſuch. perſons 
to whom ir ſhould come by the intenr-of the Inden- 
rure,&c, C.dics A, ſuffers a recovery; B, enters,8c. 
adjudged|he could norsfor this Prove/o is repugnant, 
impoſlible, and againſt Law, for thedearth of renany . 
in tail, is not a ceffer- of the eſtate rail; burdeatF 


without ifſue males : And by this reaſon the (iſſue; 


{ſhould have ir in the life of the Father, &c, And for 
every deſcent, &c, death natural or ccivil is requi- 
fice,'” and *tis not! material, though'renantin-tail 
had no/iffue ar the time of the breach; for *twas re- 
pugnanr at the beginning, and the: eſtate rait darts 
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6 Shellyes Caſe, Lib.1," 


nor commence, by the having of ifſue, and a gift in 
rail upon condition, that it the Donee dies, his 


eftate ſhall ceaſe,js a void condition. Alſo the Proviſo 
3s yoid for the incerrainty,as a gift to two,e& beredi- -- 


bus is void, though a warranty be made to them, and 
their heirs :- and in Fermine and Aſcotts Caſe, rc 
like Proviſo was adjudged void; for be the Proviſo a 
eondirion or alimitatien,the incire eſtate ought ro.be 


defeated by it, and an eſtate in land cannot ceaſe for 


, and conrinue for the reſidue, nor ceaſe for ene 


perſon,and continue for another;nor ceaſe for a time, 


and-reyive after, The like judgment was berwixt 
Cholmly and Humble, butthic Parlament,or Law, may 
make an. eſtate void,asto one, and good to another; 
as.tenanr in ſpecial rail levies a fine, the ifſue is 
barred, nor the wifes". ſo areleaſe by the demandant 
xothe vouchee is good, nor by a ſtranger; ſo, if an 
Executor ſurregder a term, to one reſpeR *ris ex- 
rin&, to another "tis aſſers, &c. And uſes are-within 


the ſtarute de dgpi, though _— only of Lands 


and\Tenements, and there ſhall be a poſſeſie ſratris, 
&ec. of them, for they are guided by rhe Rules of the 


common Law. ich in the time of R,. and Thirn- | , 
| ing in the time of H 4. Juſtices, inended ro make. 4 


perpetuity, bur could not, 


p | 
Sheliyes Caſe, 23 Elix. (6. 94. 


. T7 Dward Shilley leaſed for years, and. afrer cove-. 


nanted to ſuffer a recovery, which ſhould be: to 
the: uſe of himſelf, and after to the uſe-of A.. for 24 
years, and after to the heirs males. of the body of 
rhe ſaid E. S. and the heirs males of the faid heus 
wales, &c E, S. dies 9 of 0ob. the firſt day of the 


Tera, in the morning betwixz five: and fix aelock, 


the recgrery. paſſes the ſame day, and an Haherefaci- 


as - 


[2 
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Lib. 7. Albanies Caſe, | 7 
as ſtiſizam awarded, the recovery was executed rhe 
19 of Offob. 4 Decemb. the wife of the eldeſt Son 
(>cfore dead) of E. $. was delivered of a Son, 'na- 
med Hezry; Richard, the ſecond ſan'of E. S. entered, 


and made a Leaſe,8:c. Herry entred upon the Leflee, Do 


who brought an Zject. firme, angd judgment was 
given for the Defendant ; and *rwzs reſolved, har if 
renanc in frail ſuffer a common recovery, and dye 
-before execurioen , that execurion may be ſued 


againſt the ifſue, for the intended recompence, in fa- 


vour of the common affurance, Refolved thar the re- 
verſion in Judgment of Law, is nor in the recoveror 


before execurion ſued, for the judgment is, Drod . 


recuperet ſeiſinam; which cannot be executed till ens 
try or claim, as ris of a Common, &c. granted upon 
condition; for When a man may enter, or claim, the 
Law will not pur things in him, ztill entry or claim, 
The third wh, prear point refolyed, was, that the 
Uncle is/in, as by deſcent, though he ſhall nor have 
his age, nor be in ward; 1. Becauſe the recoyery be. 
ing the Original at, had irs eſſence in the life of 
E. S.to Which the execution hath retroſpeR, 2. Be- 
cauſe the uſe mighrhave veſted in E. $. if he were 
in life, 3, Neither the recoverors by their entry,nor 
the Sheriff by making execurion, may make an Inhes 
ritance to whom they pleaſe. 43 Becauſe the Uncle 
claimed the uſe by the recovery and Indenture, and 


' by wordsof limitation, nor purchaſe, | 


Albanies Caſe, '28 Elin, fol. x1, 


» By Indenture infeoffed B, of two Acres, to the 

| uſe of A, for life, the remainder in rail ro C, the 
remainder in fee to D.with a Proviſe if E. dye with» 
aut iuc;thar A,at any __ by Indenture ſcaled,&&e, 
A F-17808 un 
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2. Chuakight Caſe. Lib r. 
inthe preſence of four, &c. may alter, &c. any ule. 
&ec. A. of the one Acre infeoffs F. and for rhe other 
Aexe;.A. by, Indenture renounces, ſurrenders, re- 
leaſes,&c. to,B,.C.and D. the ſaid pawer condition, 
authority, &c,.E :dies without ifſue,. A, by Inden- 
ture 18 preſence of four, revokes the firſt uſes, and 
limits new, Reſoly That by the feoffnent, the pow- 
er torevoke, 9 limit new uſe:,-; was extin&, and 
by Wray Chiet Fultice the future power may be re» 
leaſed as a condition; ſubſequent, though- the per- 
formance or breach gannot be done withour an af 
precedent; bur, as to this point, the Court did not 
give thcir reſolution; but the whole Court agreed , 
that:f che power had bzen preſent. ( as 'tis uſual ) 


_ thismight be extin& to any one, -who, hath a free- 


hold in poſſeſſion, reverſion, or remainder, * I was 
moved (if the future, power could not be releaſed) 
whether ir might be defcated by the words of defea - 
ſance,, beth beingexecutory; and *rwas ſaid, that in 
all-Caſes, when any thing executory is, created by a 
Deed, thar the ſame thing, by conſent of all parties 
ro the creation, by, their Deed may, be nullified, as 
a warranty,recognizance,rents,charge,annuities,co- 
venant, &c. And of the ſame opimon was 3 ay ch. 
Juſtice, and rhe whole Court; and judgment given 

CT FEE IR I SOT RTE 7 


Chudleighs Caſe,. or the Caſe of ;Perpttuitics, 
fol. 120. | 


gi Richard Ehudleigh was ſeiſed infee of the Man- 
MI nprof D. and had iffue four ſons, A.B. C. D. 
- and 26 April, the-thixd and fourth. :of ; Philip and - 
Mary, \nfeoffed. EF. 8&c. in fee, to the uſe of him- 
ſelf, and his heirs of the body. of G.-rchen wife of 
H.- and after ta the uſe of the performance of in 
- Tt [TRI Will, 


Lib,/J3 | Chndlcight Caſe. 0 - 


Will,. for ten, years immediately after his death -, 
and: after to the uſe of. the feoffees, and their heirs, 
during the life of A. the ,eldeſt Son, the remainder 
to-the uſe of the. faſt iſsue-male. of rhe-bady of A. 
and rhe heirs of the. bedy of the firſt iſe male, and 


ſo to the ſecond. iſsue male,the remainder to the uſe * 
_ of B, the ſecond Son, and the heirs: of his body , 


the remainder ro C,&c. the remainder.to. D.8&c. the 
remainder to the right heirs of himſelf. Sir Rechard 
Chudlergh died without iſsue of the body.of G. 16 0f 
the Queen, the feoffces (C. living). by. Deed in- 
fcoffed A, in fee, without conſideration, he, having 
norice of the firſt uſes. A, hath iſsve a Son, na- 
med S. :nd after I. and after infeoffs Sir I. C. with 
warranty, S. died without iſsue, &c. 1. enters, &c. 
agreed by all the Juſtices and Barons. bur two, that 
the feoffinent made by rhe feoffees (which had: an 
Eftarc for life). deveſts. all the eſtarcs, and the: fu- 
ture contingent uſes alſoz and-though A. had notice 


_ of the firſt uſe, ris not marerial, becauſe the ancient 


uſes were deveſted, and this. new eſtate cannor be 
ſubje& ro the ancient uſes, which roſe our, of the 
ancienteſtare, agrecd that 29 H. 8. doth not extend 
to deſtroy uſes, otherwiſe than by execurion, and 
transferring th= poſseſſion ro them, agreed by the 
moſt,. that 27 H. 8 doth nor tranferr the, poſseſſion 
ro any uſe, bur only to uſes 2 effe, which. doth: ap- 
pear by the ſtatute, for there ought to be a perſon zx 
eſſe ſeiſed, and alfo a uſe iz eſſe, for if there beonly a 
poſſibility of a uſe,, there cannot be an cxecurion of 
the poſseſſion rothe uſe ; rhe ſtatute ſayes; That the 
eſtate ſhall be out of the ft offers, and that the, cſtate ſhall 
be za ſuch perſoa which hathibe u{e- Soxtharno ſtare 


of, the feoffees ſhall be.rrgnsferred in obeyance; and 


ypon this->wwas conclided, that contungent ules, or 
in pofſibi};cy, may. be deſtroyed or diſcontirjued,: be- 


fore 


”_ 
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To ' Chudleiight Caſs Lib. r: 
fore that they come iz efſe,2s rhey might ar'common 
Law ; ſothe remainders limited in uſe here, ſhail 


_ follow the rule and reaſon of Eſtates execured, in 


ne by the common Law; and if theeſtare for | 
ife here had begn determined by death, before the 
birth of the" Son, rhe remainder in furure ſhould - 
be void, though the Son were born after, for a re- 
mainder ought to veſt during the particular eſtare, 
or 60 inſtante, when ir ends, And *twas holden by all, 
rhat if the -contingent uſe here had come 37 efſe, 
without alteration of che eſtare of rhe land, ir ſhould 
be execured by the ſtature of 27 H. 8. Alſo it was 
holden by moſt, char 27 H. 8. againſt the expreſs 


Letter of it, ſhall not be raken by equity, becauſe 


by preſervation of contingent uſes, milchiefs inrend- 
ed to be preycnred, ſhall be preſerved, and grea- 
rer introduced, Popham Chief Juſtice ſaid, that by 
27 H.8. ſone uſes #necſſe are executed preſently: 
uſes in futuro agreeable to Law, ate executed if chey 
come zx eſſe in duc time, bur uſes nor agreeable to » 
Law are cxtirpared; for the intenrion of rhe ſtature 
was, to xeftore the ancient common Law. Five other 
poines adjudged , befides che principal matrer, 


x. Whentenant for life _— remainder being in rail 


to A.) infeoffs the rever 1oner, *ris a forfeiture, for 
;3rdeveſts the eſtarc in remainder ;, ſo if there be 
renant in tail, the remainder in tail, &c. and the 
diverſity is, when the priviry and eſtate is fole an4 
immediate, when not. 2. If A, hath iſſue B.and C. 
Infants, and a leaſe is made'to A.for life,the remain- 
der to B, in tail, the remainder to C. in tail. A, is 
difſeifed, and releaſes ro the diffeiſor with warranty 
and dies,this deſcends upon B. within age. B. dies, 
che warranty deſcends upen C,within age, C. comes 
ro full age, andthree years after enters, his entry 1s 
lawful, forhe might enter in the life of ater 4 
: p 2 or, 


i | —_—_ vw v'S 


9 '#f os I, $þ 


WW 


Lib. 1, Anne Maiows Caſe, 11 
ſtor, and if he doth nor enter, yer the warranty ſhall 


not bind him; otherwiſe ir is, when he is pur roaQi- 
on, and Caveat» that after his full age he doth nor 
ſuffer a deſcent before entry. 3. If a difſciſor, &e. 
who hath a defeafible ritle in a Mannor, grant'a vo- 
lantary cſtare by Copy (being forfeited, or eſcheat- 
edco him) this granc ſhall noc bind him that hath 
right, after a recontinuance of the Mannor; bur ad- 
muttances,which a difſeiſor, &c.makes to Copy=holds 
are good, for they'are in a manner judicial as, and 
ſhall bind the dificiſee. 4. That aneſtate made toone 
and his heirs, during the Ie of B. is bur an eſtate 
for life,|upon which a remainder may depend.5.Thar 


an eſtate made to A. and his heirs of the body of 


Zane $.is an eſtate rail, againſt the opinion of 4ſ+ 
co'gh. 20 Hobs 36, 


Anne Maiows Caſe, 35 Eliz f0.146. 


Joyn in a grant of a rent-charge 10 C, che conditi= 
on is brokenz the Feoffor re-emers, the grantee di- 
ſtrains, the Feoffor brings a Replevin, Reſolved,thac 
the rent remains; to ths ObjeQion, thar- *is the 
grant of the Feoffee, and the confirmarion only of 
the Fecffor, and a confirmation cannor'make a con- 


ditional eſtate abſolute, nor alter the quality of ir, 


except it inlarge it : As if a Feoffor confirm the eſtare 
of the | Feoffee npon condition; before: the condi- 
tion broken, it doth nor make ir abſoluce. Anſwered 
and ggrecd by the Ceurt, that there is a diverſity, 
when the eſtare of him, ro whom the confirmation is 
miadezis upon an expreſs condirion; there the confir- 
mation deth-nor toll the condition;bur if fuch a Feof« 
fee. infeolf another withour condition, ' there a confir- 
mation to.the ſecond Feoffee extin&s rhe condition. 


"# Pn s 


PEcoffor and Feoffee upon condition, by Deed 


Feoffee - 
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12 Chedingtons Caſe. Lib. 
feoffee upon condition grants arent in fee; the feof... 
for confirms it tohim and his heirs, and after enters 
for condition broken, yer the rene remains, and by 


_Atton every fee-fimple land may be charged one 


way or other, Concurrentibus bis, ec. andthe caſe 
it H,7 is all one with our caſe, and here *ris the 
ftronger, becauſe the grant and confirmation were 
by the ſame Deed, ſo that the rent was never ſubjeR 


\ 


to any condition. +76: HI 


» The Reftor of Cheding'ons Caſe, 40 Eliz, ſo 153, 


2 1.7. 6. the ReRor of Ch:4, demiſed the Refory to 

El. Elderker for 80 years, if ſhe ſhould live fo 
long, aud if ſhe dyed within the ſaid term, or ali- 
enced, thar then her eſtate ſhould ceaſe,-and then by 
the ſame Indenture demiſes the premiſes ro R.F.for 
ſo many years as ſhall remain unexpired after the 
death or alicnation of E!. for the reſidue of the term 
of fourſcore years, if. he ſhall live ſo: long, withour 
alienation,8c; And if he dye,or alien within the ſaid 


. term; then his .cſtate ſhall ceaſe; and then by the 


ſame Indenture. he'grants the premiſes to , for ſo 
many years of the ſaid term of fourſcore years, as 
remain, if he lives: without alienation,and if 7. dies, 


.or-aliens within the ſaid rerm,- that his eſtate ſhall 


ceaſe, and then he grants,&c. during ſo many of rhe 
fourſcore years, which ſhall -be unexpired ro T/ his 
Exccutors and affigns, which Indenture and eſtate 
mas confirmed by the Patron and O:dinary; the Re- 
Qor dies, T, dies, W.dies, and :17 Elia, Elterber 
dies, after R. enters, anddies,:18 Eliz. the executor - 
of T. enters, and afligns to J.'S.; rhe ſucceſsor of the 

ReQor enters, :and leaſes ro | B, 'who-upon ouſter , 
brought an Ej. firme. Reſolved for the Plaintiff; and 


\ that the leaſe to T. is void, Argued for T, char his 


demiſe 
\ 


- 
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Lib; 1. 


' demiſe was good, and a difference raken berwixt ter - 


| leaſe, ro commence from the end and expiration of 


 ſurrendred, the ſecond term. ſhall-commence p87 


. cauſe he died in the. life of Z1, ſo that the incertainty 


'{0 cannor reſt in the executors,, a leaſe to one for ſo 


Chedingtons Caſe. 13 


minum annorumand tempits anzorum, as in this caſe of 
the demiſe ro.T. during ſo many years of the: four- - 
ſcore years, &c. not of the term of ,fourſcore years; 
if a leaſe be made for 21 years, and after another 


the ſaid term of year, -and after. the firſt leaſe . is 


ſently, nor ſo, if/it were from the end of the ſaid 31 
years. Reſolved, that the demiſes to- R..and W. are 
void, becauſe the term that £!, had, was /xbmodo , 
if ſhe ſhould ſo long live, which is determined by 
her death,ergo.no reſidue can remajn.to R.and 77. and 
ſo *rwas adjudged berween Greea.gnd Edwards, and - 
the Court agreed the diverkrty berwixt the demiſes 
to R, and W. and the demiſe to T. *c was argued thac 
the demiſe ro T,was void. 1.Becauſe thar the Leſsor 
had nor power to contra@ for the lan4 during the 
fourſcore years, for he had bur a poſſibility ro have 
the land again during the fourſcore years, viz. if 
El. dyed, which poſſibility cannor be demiſed, bur 
the Court delivered no opinion to this point.2, That 
the leaſe ro T. was void, for the uncertainty how 
many years ſhould be behind, ar rhe death of Zl. 
a rermor grants to B., ſo many years as ſhall be 
behind !empore mortis ſue, 'tis void. Locrofts caſe ad» 


marriage of his Son, demiſed the land to his Son 

for 70 years to commence afrer his death, the Leſ- 

ſor dies, the leaſe was adjudged good, becauſe here 

he demiſedthe land for 70 years, which is certain, Wn 
in which this differs from 7 E:6. which diverſity was ; 
agreed, by the whole Court, 2. That *rwas void, be- 


cannor be reduced to a certainty in hislite rime,and 


many 


14. Digges Caſe. Lib: 4:7 


many years, as his Executors ſhall name, is void, 


Nete,a diverſity berwixc a covenant and agreement, 
which is perfe@ and certain, though it rakes effet 
in poſefhon, apon a future 'marter precedent; and a 
covenant and agreement incertain, which is to be re- 
duced ro a cerrainty by marter ex oſt f:{ts,for in the 
ficſt cafe, the eſtace is- bound preſently, in the other 
ner, which was agreed by the Court, 4. It was mo- 
ved, if T. had been in life, the demiſe could not reſt 
Mm him; T.dyed before R., or W, and R, ſurvived E/, 
and by the expreſs condirion precedent, R, could 
nat rake, except £1. dyed wirhin the term, and W 

could nat rake, excepr R_ dyed within the term, 
and this is as much as to ſay,rhat if X dies before Z/. 
and T.cannor take.excepr W.dic in che life of E/.and 
_ R.'ſurvived £/. So that both precedent contingencies 
fail,viz the death of R.and W in the life of E!. and 
chough the deiniſeto R, and W.' are void, yer the 
Iimitarioa precedent (viz. the death of R. and W, 

in the life of £1.) ro the demiſe ro T.is not void, for 
h's intereſt may depend upon both the contingen- 

cies, for fo was the intention of the parties, and this 

was affirmed by the whole Court, by: Popham Chief 

Juſtice, The leaſe ro T, was void for another cauſe, 
fot it cannor commence upon a contingent,v hich de- 

pends upon anorher contingent, as here the demiſe 


co T. depends upon the: contingent annexed ro the | 


demiſe made to W. and the demiſe ro W. depends 
upon a contingency annexed ro the demiſe to R. 


Digges Caſt, 42 Elil fol.17 # 


» Diggcs was ſeiſed of the land in queſtion, and 
other lands in fee, and by Indenture 6. Mi 

to of the Queeti covenanted (in-confideration of 
marriage berwixr him and his wife, and for 'the ad- 
ates Vancement 
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Lib, 1. 
| life, and| after to T.'in tail; and after to the uſe of is 


, himſelf in rail z with a Proviſo (for the confiderati- Wm 


| prongs by Indencure ro be inrolled in any of the 


amount to (fr0m time to time, &c.) 2. Thar where 


Digges Caſe. {i 
vancement of T, their Son, and for twe hundred - 


ounds paid to him before marriage )thar he and his 
Fears would ſtand ſeiſed to the uſc of himſelf for 


ons aforeſaid, &c.). that it ſhould be lawful for him 
at any time during his life, with conſent of certain 


ings Courts, to revoke any of the ules,or eſtates, a 
and for to limit new uſes. 6 Mai 12 of the Queen, # 
C by conſent, &c, by Indenture inrolled in the 
Chancery, revoked the uſes and eſtates aforeſaie, in 

part of rhe land, and limited the uſe of it to him and - 
his heirs, after 20 Sept. 13 of the Queen, by Inden= 
cure with conſent, &c, inrolled in Banck; M., 13 and 
14 of the Queen, coired, chat for the payment of 
his debts, that from the time of the inrollment of 
this Decd inChancery,all the uſes in the firſt Inden- 
ture ſhquld be void, and rhat the land ſhould be ro 
the uſe of himſelf in fee ; after C. 26 Ofob. x4 of 

the Queen by Indenture covenanred for to levie a 

-fine of all his land,part of which ſhould be to the uſe 
of himſelf and his wife, and his heirs, which fe 
was levied the ſame term, after the Indenture dated 
20 Sept, was inrelled in Chancery, after C, enters, 
and makes his claim; and whether C. idyed ſeiſed in 
fee of the land mentioned in the Deed of Reyocatiqn 
of 20 Sept. was the Queſtion: Adjudged, 1, Thar E. 
D mighc revoke part at one time, part ar another, 
tilthe had revoked all; bur he cah revoke the ſame 
part bur once except thar he have a new power, &c. 
to uſes newly limited, for theſe words (at axy time } 


che revocation is to be by Decd indented to be in- 
rolled, this is as much as to ſay, as by Deed indenced 
and inrolled, and till inrolment no revocation ſhall 

| 3 
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WW.  Alamayes Caſe Tib.r 


be, for otherwiſe perchance. none ſhall be. inrolled- 


3. Tharwas;no perfe& revocation by the Indentuic 
of 20 Stptatill;the Deed were, inrolled in the Chan- 
cery,for:though that thePr0v/ſe of revocation in the 
fi. ſt Indenture ſhall be ſatisfed with an inrollnent 
in any of the Kings Courts, yer for that the Inden- 
rure of, revocation. it ſelf, limits rhe revocation ro 
take effe@ after the inrollment in Chanceryyit ought 
r> beſo. 4. Thar the fine levicd. before the inrolt- 
men: inChancery(which was before the revocation) 
hath excin& the power; ſee Aibares Caſe before ad- 
judged, and Popan Chick Juſtice ſaid, that wirhout 
gueſtion ſuch a pawer might: be releaſed ; for *cis nor 
meerly collatecal,bur ſavours and raſtes of the eſtate 
of the land, which all che Court agreede 5.-If the 
fine had not been, the ancient uſes were determined , 
without entry or dlaim, becauſe he himſelf. was te- 
nant for life of the land, and the a& of revocation is 
as ſtrong as claim; and this point was agreed in the 
| Earl of Salops Caſe. 6. By the ſame conveyance 
that the ancient uſes are revoked, others may be 
raiſed, withouc claim, or other a&, and the Law ad- 
_ ]-dges a priority of operation. #hites Caſe adjudged 
according, Rs 


M'lsmays caſe, 24 Eliz, fol, 175- 


Uſe cannor be rajſed by any Covenant, P;04'/0, 
"or bargain,&c. upon a general con{ideracion, and 
therefore if a man by Deed indented & inrolled,&c, 
-for divers good cauſes and confiderations, bargain & 
{ell his land ro anorher, and his heirs, bil gperatuy 
iade,for no uſe ſhall be raiſed upon ſuch general con- 
fiderations; for ic deth not appear to the, Court,thar 
che Bargainor had qid pro quo. But the Bargainec 
may ayerr,that mony,or other valuable conſidzration 
WS 


I JRAI 


Lib: 1. » Mildmayes Caſe. 17 
was paidor given, if in-eruth ic was ſo, and the bar- 


% 


gain and ſale is. goed, 34h ORE 


It was reſolved, that when uſes are raiſcdby cove- . 
yant in the conſideration of adyancement of any of his 
bleod;and after in the ſame Indenture a Proviſo that 
the covenantor may make leaſes for years, 8c.that the 
Covenantor in this caſe may not make leaſes for years 
to his ſon,daughter,or any of his blood, much leſs ro 
any o:her perſon, becauſe that the power to make lea- 
ſes for years was void, when the Indenture was ſealed 
& delivered; . For the Coyenant apen this general 
conſideration will nor raiſe any uſe,and no particular 
averment in rhis caſe may be raken ; bur if the uſes 
be limired upon a recovery, fine, or feoffment, there 
needeth nor any conſideration to raiſe any of the uſes, 

Reſolved, that the words (other confederation) cannot 


compriſe anyconſideraticn expreſſed in the Indenture 


before the Proviſo, for (o:h:r) ought to be in quali=- 
ry, nature, and perſon, different ; and adyance- 


| ment of his daughter, is 8 confideration menrio= 


ned before, v 
j 


Anthony Mildmay brought an a&ion of the Caſe 2- 


| ftainſt Roger Standifh,for ſaying that lands were law- 


fully aſſured to 7o. Tabpot for 1600 years, and that he 
was lawfully poſlefſed of the ſaid cerm z whereas in 
truth the ſaid lands were not lawfully aflured for the 
faidterm, nor the ſaid Fo, Talbot was lawfully pofles= 
ſcd of the intereſt thereof, And ſo for flandering of the 
title by ſpeaking of the words > Mildmay brought an 
actiongStandiſh juſtified the words,& ſhewed the title 
of Talbot, and it was adjudped that the aRtion was 
maintainable & good, although that Talbot had a li- 
mitarien of the land by will, which was the reaſon thas 


Standi/|h 


4 
on 


48 ' Mildmages Coſe, — Lib. 

| Standiſh (being a man nor learned in the Iaws) affir- 
. med the words; yet becauſe he took upon him the no- 
tice of the Law , and medled in a matter that did not 


+. ” 


concern him, Judgment was given for Mi/dmay,Er ig- 


1 L 


norantia Furis non excuſat. 


T he End of the Firſt Book: 
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THE SECOND BOOK. 
Of Sir Edward Coke , Lord, &c. 


Manſets Caſe, 26 Eli, fo. 3. 


pwr F a man beunlearncd and cannot 

TY. read, and be bound todo an.a&t 
, <2 - of ſealing aſſurances, writings, 
A J | led YX &c,he is not bound to ſeal and 


F - ” EDyF there be not ſome ready which. 
Fd ae Yead /. may read the Deed if the party 


language and congue thar he underſtanderh , -' Igu0- 
rantia duplex eft, Fafti & jurts , and ignorance in 
| reading, or of the language,que ſunt :guorantra fat; 
may excuſe ; bur, igaorantia juris non excuſats and: if 
it be read unto him , he may not have a reaſonable 
time to ſhew it to his Councel learned,to ſee whether 
it agree with his Bond or Covenant, for he muſt ſeal 
ir at his peril , or if the ſame be. rruly expounded to 
him, it is good enough. Bur if it be read amiſs,or de- 
clared contrary to whar it-is, and thereby the-illitera- 
HEF ted man is deceived,he may very well pleadzoz eſt fa- 
(um; For the Law ſaith,ir is not his Deed,& ſoit was 
| adjudged in Tho70ughgoods Caſe,being rhe"third Caſe? 
in this ſecond Book, Reſolved, thar if a man be bound 
| that a Stranger ſhall do an a; in ſuch caſe he takes 
F upon him;thar he ſhall do it athis peril: for he which 
is bound takes more upon him for a ſtranger, than for 
# himſelf in many Caſes, If a man plead that he hath 
Ca , kept 


$8888485 


deliver any ſuch writing , if , 


ſo require- it; and in the ſame 


E 


20  Goddards Caſe. Lib.z, 
kept a man indemnified, 8c. he ought to ſhew hou ; 
otherwiſe, where he pleads in the Negative, Noz {i 
damnificatin. | 


Goddaids Caſe, 26 EL. 7.fo. 4, 


AN Obligarion, dared the fourth of- April, An. 24 

E].. anddclivered as the Deed of the party, 30 
Fuly An. 23 El. adjudged the' deed of the party ; 
for though the Plainritf in pleading cannor alledge 
the delivery before the dare, becauſe he is eſtopped, 
yet x Jury which are ſworn to yum the truth , ſhall 
not be eſtopped. "The date of * Deed is nor'the ſub- 
ſtince of the Deed, For if it want date, or have an 
impoſſible date, as the 3o Febr:ary, the deed is good, 
For there «re three things of the effence or ſubſtance 
of 2 Deed ( Viz, ) wring in paper or parchment, 
ſealing; and delivery, And if it have theſe three, al- 
thongh it wants 12 cupus' ves teſt: monizm Sigillum [u- 
am appoſuit, &c. yer the Deed is good ; and when a 


Deed js delivered, it takes efte@ by thie delivery, not Þ 


by the date. ; 
' Thorcu2heoods Cuſe, 26 Elig, fo. 9. 


Efolved, Thar *ris not material, wherher the par- 

X ry to:whoni the deed js made, or another by his 
procurement,/or a Stranger of his own head , reads 
the writing-in ocher words than the writing is, fo that 
he'that ſeals it bea lay man, and (without covin in 
him); deceived ; 'and'che pleading of it is always ge- 
neral; without ſhewing by whom >cwas read ; and A, 
ſhall aveid an obligarionto'R, by pleading char he 
did ir by:menace of C. Refo!ved;that ſuch a tay-man 
19 not bound to deliver a Deed, if no body be preſent 
thar can read ir in fuch languape as he cat under- 


ſand, 


Cy <A = & aA =o 


Les, 


Lib.2, Wiſemans Caſe. 21 


ſtand, and if it be read in other words, it ſhallnat 
bind him, and ?cis at the perili'of him to whom' *%is 
made, that the very effe& and purport of ic be fegla- 
xed if it be required, 'bur if be do not requeſt ir,} he 
ſhall be bound by ir, thaugh it be made contraty ro 
his meaning. Reſolved, thar ir ſhall nor bind if the 
" effe& be declared in other words then it is, as: if the 
Deed had been read in other words, Two' Juſtices, 
a feoffment of rwo Acres, is read as of one; ir hall 
not bind : fee Manſers Calc before. TEE 


$7 


Wiſemans Caſe, 27 Eliz; fo. 15. 


Enanr in tail of certain lands, the ;remainder ro ' 
another in fee, he in remainder by Deed in- 
dented and inrolled in conſideration of blood, &c. 
as for orher good-conſideratians, doth, Covenayr .zo 
ſtand ſeized:of ;the ſaid lands ro the vſe of himſelf, 
and of the heirs males of his bady. Andfor defaylr 
thereof to the uſe of the Queen, her heirs and ſuc- 
ceflors, After the Tenant invcail in poſſeſſion iſuf- 
fereth a common recovery with voucher. . And whe- 
ther it was a bar tothe iſzue in; rail-was the que 
ſtion 3 And it was adjudged that the iſsue in;tail was 
barred, for good conſiderations are too general to 
raiſe any uſe withour ſpecial avermenc,thart valuable 
or other good conſideration was given.Reſolved, thar 
the land ſhould-comtinue in-his name and blood, is 
not a conſideration to raiſe a uſe to the Queen, 
though the limitation to her were for rhe preſervati- 
on of the Tail, againſt diſcontinuances and bars, for 
there wants 9434 pro quo. Reſalved, if he had laid 
in conſideration, that che-Queen is che head of 'the 
weal-publique, and hath the care and charge, as well 
to preſerye peace, as to repel hoſtility, yer *ris. no © 
good confideration ; for Kings ex officio, ought ro.go- | 
| C3 ver 


22 Lanes Caſe.- Lib. 2, 
vern their Subje&s in tranquillity, which is implyed 
W the: word ( King. ) And, admit the conſideration 
*had been ſufficient te raiſe a uſe to the Queen, yer 
that would nor preſerve the eſtare rail by force of the 
A& 34 H.'8.' For no eſtate rail is preſerved by the 
ſaid AR, excepr the ſame eſtate rail be'of the crea- 
rion or proviſion of the King , and not where the e- 
ſtare'rail is given or created of a common perfon 
wirhour proviſion of the King, as may appear by the 
preamble of the A&, Reſolved, that before the ſta- 
tute of 34 H. 8. a common recovery barred: a Tail 


created by the King, - 


Lanes Caſe, 19 Eliz,, fo. 16. 


#P He Queen ſeiled of 'a Mannor in right of her | 


.-&* Crown,by her Steward granted Copy-hold lands; 
parcel thereof to one by Copy , : according ro the 
cuſtom in fee. - And/after the Queen under the Ex- 
Ehequer Seal, made'a leaſe of the ſame lands to a- 
nother for 21 years, who granted the ſame Term to 
the Copy-holder ; and after the Queen reciting t':e 
leaſe for years ,' granted the reverfion' thereof in 


fee ': the rerm of 21 yeares expired; the Patentee | 


'of rhe reverſion 'entreth upon the Copy-holder', 


and the-entry was adjudged good, - Reſolved , that 


the' leaſe under the Exchequer Seal was good by the 
ulage there 3 for the courſe of every Court is as a 
Law, of which rhe Common-law takes notice, with- 
out alledging of ir inpleading ; and (every Court ar 
Weſtminſter is bound to take notice of the Cuſtomes 
of ether Courrs,otherwiſe of Courts in the Country: 
and the order' of Exchequer is to. make leaſes by 


(committimus ſuch land. ) 'Reſolyed, thar the eſtare | 


of rhe Copy-boldet was determined by the accep- 


rance of che leale for years; andſp it was adjudged a- 
pe : - gainſ 


UMI 


Lib.2. | : Balawyns Caſe. W- 
gainſt rhe ;Copy-holder , notwithſtanding thar, the 
Copy-holders eſtate is raken robe bur an eſtate; ar 
will, yer the cuſtom hath ſo eſtabliſhed. the , eſtate 
of the Copy, holder, that he is not removeable ar the 
will of the Lord, ſo leng as he performs his cuſtoms 
and ſervices :; and by the ſame reaſon rhe Lord can- 
nor determine his intereſt by any a& thar, he can do, - 
And ſoit hath been adjudged many times. And the 
acceptance of, this leaſe was the proper a&t of .the 
Copy-holder, Reſolved, that by the ſeverance of the 
Free-hold from che Mannor, the Copy-hold eſtate is 
not extinguiſhed, offs E 2O8 


| Baldwyns Caſe, 34 Eliz ; fo. 23+ 


Hings which. lic in grant, and take the effence avd 
_effe& by delivery of a Deed, without other Ce- | 
remoRy as rent or. commen our of lands, &c. by rhe 
premiſes of the.deed to one and his heirs, habeadum 
ro the Grantee for years or life ; this habendum. 15 re- 
pugnant tothe premiſes , for the fee. pafſerh by the 
premiſes by,che delivery. of the deed , and therefore 
the habendum is void. And when a.man giveth lands 
by deed in Fee by the premiſes, habendum to thelef- 
ſce for life, there the habendum. is void ; and when 
livery. is made, the effe& of the deed ſhall be raken 
the more ſtrongly againſt the fecetfor, and rhe beſt for 
the feoffee. : R Res ES 
When. a Ceremony is requiſite to the perfeRion of 
an eſtace in the premiſes limitcd , and to the eſtate 
limited inthe habenduwm , no Ceremony is requiſite 
bur only the delivery of the Deed, although the ha- 
bendum be of meaner eſtate than rhe premiſes, rhe 
habendum ſhall ſtand good and qualifie the generality 
of. the premiſes , as afee granted in the premiſes, 
babendum for years; it is for years, and no inhe- 
. C4 - ricancez 


Lib. % 


24 Caſes of Banky apts. 


ritance. Note, There is a diverſity betwixt the eftare. 


implied in the premiſes, and expreſsed- 3 as if A; 
ant a rent to B, this is an eſtate for life, bur if the 
Habendum he for years, this is good, and qualifies the 


implication of the premifses,- | 
Caſe of Bankrupts, 31 Elix, fo. 23. 


R Ev. Thar a grant or afligninent”of goods by 
Az Bankrupr afrer the Commiffion'awarded, which 
is matter of Record, of which every one ought to take 
notice, and though to a Creditor, in ſatisfation of 
debr, is void, and thar a ſale of ſuch goods by the 
Commiſſioners, is good. Which ſale by rhe ſtatute of 
33 of the Queen, ought ro be equal, to 'every one 
yare and rate like , according to the quantity;&c, And 
the Court reſolved that the Proviſo in the ſaid fta- 
cure,Toficerning gifts boda fides doth 'nor make any 
oifc good, bur excludes them out of the'penalry, &c. 

ommiſſioners mey ſell by deed, 'withour inrolment, 
ng they havenor ſeen the goods;agreed;rhat 
the diſtriburion ought tobe ſeveralznot joint, for the 
one/debt may be greater thanthe other, and in this 
caſe the Jury found,'thar rhe Commiſſzone:s ſold the 


:00ds to three Creditors jointly, but further, rhac che | 
Baokruve was indebredto them in' 273 pourids; which 


ſhall be inrended a joint-debr,and ſo good :'teſolved, 
that the a& giveth benefit ro ſuch as will come, and 
not to them thar refuſe) e vioilantibus, + non dormi- 
entibus, jura ſubveniunt; and eyery Creditor may take 
notice of the Commiſion, being marter of Record. 


Betriſworths Caſe,z 3 Eiir, in Communi bauco, fo.z1. 


Alcafe for years was made of one Mefſuage , one | 


_ Cloſe called Raynolds, and of divers other lands 


| JAAL 


os AQ as a©S6 dS ae, I Ei 


# AM. 


Lib.2. | Doaangtons Caſe. 25 
in Dale, and afcerwards ( the Leſsee being in the 
houſe”) the Leſsor entred into the ſame Cloſe, and 
maketh a feoffment of the Meſsuagey and of the 
lands therewith demiſed, and maketh livery in the 
ſame Cloſe, and afterwards the lefsee re-entreth in- 
to the ſaid Cloſe. And if this was a good feoffment 
and livery of ſcifin of the ſaid Cloſe , ( the leſsce 


nor any for him being in the ſaid Cloſe )was the que- 
ſtion, And ir was adjudged, thar the livery and ſciſfin 


was void, as well for the Cloſe as for the Meſsuage,- 


and the other land therewith demiſed ; For the poſ- 
ſeffion of the Mefſuage which is his Caſtle, is a good 
poſſeſſion of the lands therewith demiſed; and ix 


| matters nor , whether livery be made -on rhe land 


within view cf the. houſe, or not, When a man 
makerth a feoffinent of a Mefſuage cum pertinentizs, he 
deparrerh with nothing thereby , bur thar which is 
oo of the houſe;as Buildings, Currelage,and Gar - 
en. | 

If a Leſsee for years makes a Leaſe for a certain 
Term of | any parcel , 'and ſo divides the Poffeſſion 
thereof from the refidue ( if of this parcel ſo ſevere 


ed) livery be made , the poſſeſſion in the refidue 


by the firſt Leſsee, is not any impediment to the 
livery of this parcel ; otherwiſe if a Lessce make a 
leaſe at will of any parcel , rhere his peſſeffion of 
the reſidue ſhall hinder the livery made in this par- 
cel ; and with this judgement agreed all the orher 
Juticrs, and 'Serjeants. of Serjcants-Inne in Fleet= 
ſtreet, | | : 


Doadingtons Caſe, 27 Elix, fo, 32. 


King H. 8. Zx certa ſcientia, &c, granted'to A, for 

| 3ool: Omnia illa Mefſuagia in tema Johann Brown 

viruare in PY/elts , nuper Prioratini de W, Jn. 
/ 
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26 Sir Rowland Heywards Caſe. Lib.2. 
And in truth the lands lie in D. -.in this Caſe *cwas 
reſolved that the Grant was vo.d by the Common 
Law,as well in cafe of a common Perſon as the King, 
becaufe the Grant is general and. is reſtrained _to one 
certain Village, and the Grantee-ſhall not haye any 
lands out of that Village , to. which the generality 
of rhe Grant is referred ; for this Pronoun Ila, hath 
his neceflary reference as well ro the Town, as 
ro the tenure of I. B. for if either the one or the 


echerfail, the Grant is void, And fo it was adjudg- 
ed , per 10t; cur. de Banco Regis... Reſolved alſo, that 
this Grant was not holpen by the ſtature of 34 H. 8. 
' For no Grants are holpen by this ſtature , nor by 
' any AR of Conkumartion, bur ſach: as comprehend 


CONVEnient certainty, ' 1, Put generale nhil certum 
anplicat. And here no Tenements are mentioned 
ro be granted, becauſe the general Grant being in- 


tire, was referred co a falfiry, and therefore it. cannor 


| be ſaid thar the Town was miſ-named ; and great in- 


convenience would follow ,. if., &c. for the King 
ſhould be deceived, bur the Rarute helps when there 


45 convenient certainty : as.a Mannor, Farm, Land, 


known by a certainname , or containing ſo -many 
Acres, &c.. So that it may appear whart things the 
King intended to paſs, Note, * Tis the molt ſure way 
for the Patenree to expreſs. as, much as he can in cer- 
rainty, before the general words, BOY: 


. . 
. 


Sir Rowland Beywa ds (aſe, Is cur, Wardor. 37 
Eltz. 70, 35» \ | 


gi Rowland Reyward leaſed of a Mannor in de- 
mcans and rents, in cenfideration of money,dorh 
demiſe,. grant, bargain, and ſcll to A. the. ſaid 
Mannors, Lands, Tenements.,. and: the reyerfions 

RE | ___ and 
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Lib,2, Sir Rowland Heywards Caſe, 27 


and remainders, with all rents reſerved upon any de- 
miſe, to have and to hold to A. and his Afigns after 
the death of the leſsor for ſeventeen years rendring 
aRoſe; phe Indenture was inrolled, and after the 
leſsor by Indenture doth Covenant with B, to ſtand 
ſeized of | the premiſes, to the uſe of himſelf and the 
heirs of his body , and no Atrrornement was made 
to A, The Queſtion was, Whar paſsed to A? and 


ir-was reſolved by Popham and Anderſon Chicf Ju- 


ſtices and the Court', that A, may have his ele&i- 
on, either to rake the ſame by demiſe ar the Com- 
mon law, or by bargain and ſale , Per Statutum 27 
H. 8. without attornement, for it'was one intire 
demiſe ,| and bargain of one Mannor without any 
fraftion 'or divifion thereof , and this eleRion re- 
maineth ro A, and his Executors and Afiigns : for 
here is not ele&iongro claim one of two ſeveral things 
by one Tirle , bur roclaim one thing by one of the 
two ſeveral Titles, for where the things are ſeveral, 
nothing paſſeth before EleCion,and the Eleftion muſt 
precede ; bur when one thing paſserh ,-rhe eleien 
of the Title may be ſubſequent. For if I have three 


Horſes, and do give to you'one of them, the _—_— 
c 


commenceth by Ele&ion,and muſt be made in the li 
of rhe Parries, | 


The Biſhop of Sarum had a great Wood of ro089 
Acres, called Bercwood, and infeoffed another of one 
Houſe, and ſeventeen Acres, parcel of the Wood, and 
made {ivery in the Wood-houſe ; nothing; paſserh of 
the Wood before EleQion, and the heir of the feoffee 


may not make 'Ele&ion. ' Bullocks' Caſe 10 Eliz, 
Dyer. N7s l 


in caſe where eleQion is given of rwo leveral things, 
he which is the primer Agent, and thar- ought to do 
the firſt aQ, ſhall have alwayes the EleQion. As if 
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28 Sir Rowlana Heywaras (aſe. Lib. 2, 


4 man grant a rent of twenty ſhillings, or a Robe,the 
| Grangor ſhall have the Elegion, for he is the primer 
..- Agent, either by paying the one, or delivering the 
Xo other, If aman make a leaſe rendring twenty thiL 
lingser a Robe, the leſsce ſhall have the EleRion, 
Cauſa qua ſupra. . But if I give unto you one of my 
:Horſes-in my Stable, there you ſhall have the Ele- 
Rion, for you are the primer Agent , by taking of 
ſeifing one of them, and ſo of twenty Trees in my 
Wood. Norte for ele&ions theſe diverfities, 1. When 
| nothing paſſes to the Grantee,&c. before the EleQi-' 
$B on,there ir ought to be madein the life of the parties; 
) bur when the eſtare paſes preſently, &c. the Gran- 
|  __- xce, &c. his Heir or Executar may ele&. 2. When 
rhe ſame thing paſses and che Donee,8c. bath,cleRi-, 
on, in whar manner, &c. he will take it, the once, 
Heir, or Executorqnay ele& 3. When EleRion is gi- 
wen to ſeveral perſons, the firſt ſhall ſtand, 4. When 
Eled&ion is given of two ſeveral things , he -which 
ought ro.do rhe fuſt AR;ſhall have elettion. 5. When 
the thing granted is annual,and to have continuance, 
there che cleion remains to the Grantor ( in caſe, 
where the law gives himeleQion. ): as well after the 
- Yay as before, otherwiſe *cis, when the thing is ro be 
performed Unica vice. 6. The Feoffee, &c, by his a&t 
may forfeir his Ele&ion ; agif A. infeoff B of two 
Acres, Haheadumghe-one for Life, the other in Tail, 
and he before ele&ion makes a feoffment of both, here 
he Feoffor ſhall enrer in which he pleaſes, for the 
wrong of the Feoffee.y.Though the leſsees here-enter 
generally, yet they may. ele& after ; ſo, if one be 
ji | | Executor anddeviſce of a Term, and enters general - 
ty ly,&c. and after the leſsees in the principal Caſe , | 
W | anade Fle&ien,for to take by bargain and falc , and 
i had: the rents, i OO ; 


Libi2, The Ziſh of Wincheſters Caſe. 29: 


oe The Biſhop of Wincheſters Caſe, 33 El. fo. 43, | 

the Ir a Prohibition. | | . 
hil. | 2 
ion, Eſolved, That at Common-law, none had capa-+ - 39-1 
F my city to|take Tithes bur ſpiritual perſons, or Per= | 


Ele- B ſona mixta, as the King, and regularly no meer Lay- 
» of | man was capable of them ( except in ſpeGial Caſes ) 
.my | for he could nor ſue for them in Court Chriſtian ; 
ken Þ and regularly a lay-man had no remedy-for themilt 
Qi" 32 B. 8. [A lay-man. may be diſcharged of Tithes 
tics; Þ ar the Commen-law by Grant, or by Compoſition, 
an- | bur not by Preſcription ; for it is commonly ſaid in 
hen & our Law-books that a lay-man may preſcribe, In mo- 
-&i-, | do deciftnandi}bur not In non decimando :; And the rea- 
nce, | ſons, becanſe he is not (except in ſpecial Caſes) ca- 
pablevof Tithes at the Common. law, before the ſta> 
hen Þ ute ef 32 H8, cap. 7, And therefore without ſpe- 
\ich & cial mattcx ſhewed, it ſhall nor be intended that he 
hen | hath any lawful diſcharge, and in favour of the Holy 
ace, | Church ( although it may have a lawful commences 
aſc, Þ ment ) the Law will nor ſuffer this Preſcription, Is 
the Þ 70n decimando.ro put it tothe tryal of lay nmien,which 
> be | ſooner vill ſtrain their conſcience for their private 
;a&t Þ benefit, than render :to the Church rhe dury which 
two | belongeth'to ir, 
ail, & A ſpiritual perſon that was capable'of Tithes at the» 
icre & Common-law in Pernancy may preſcribe to be diſ- ' 
the Þ& charged of Tithes generally, or to have a portion of 
ater © Tithes in the land of another. 
> be & Before the Council of Lateray, every man mighr 
tal- give his Tithes to any ſpiritual perſon that he-would; 
ſe, | and if thelands of the Biſhop were diſcharged inhis 
and &} hands abſolutely by preſcription, the demiting it to 
2 alay-man cannot make it chargeable , and the Bi-- 
$ {hop might reſerve the greater Read 
And 


And in diſcharge of Tirhes , the Judges of our 


Law do know, that the Eccleſiaſtical Judges will nor 


allow any ſuch allegation, and therefore a Traverſe, 


Adſq; boc quod Judices placitum &c. recuſarunt, is in-" 


ſuſficienr, for the refuſal is not material, for the par- 
ty might have a Prohibition before any Plea pleaded 
by him, bur in ſome caſe the refuſal is traverſable, 
as *twas adjudped in Morris and Ea'ons Caſe, where 
was pleaded thar the Plainrift did nor read the Ar- 
ricles, &c, and thar the Ecclehaſtical Judge refuſed 
this Plea; Bur the truth is, a man may preſcribe 
that he and all. others whoſe eſtate he hath in the 
Mannor of D.. time out of remembrance, have-paid 
tothe Parſon of C. for the time being , one certain 


p=nfion yearly for the maintenance of divine-Seryice - 


there, in contentation of all Tithes, renewing or 
happening within the ſaid Mannor , #nd preſcribe 
in reſpe& of the penſion paid , &c, to have all the 
Tirhes within, &c, and this was adjudged good in 
Banco! Regis, Mich. 39 %* 40 El, Rotul 199. And 
thar a lay-perſon may ſue for the Tirhes, &c For ar 
the beginning ir ſhall be intended , rhar- the: Lord 
was ſ{cized of the whele Mannor before any Tenancy 


. was derived our of the ſame 2 and then by compoti- * 


tion or other lawful means, the Lord had all the 
Tithes within the Mannor, for the ſaid Penſion pay- 
ing tothe Parſon, and the Law intends it was for di- 
vine-Seryice,Et pro bono Eccleſie,the reaſon of which 
incendment is the continual uſage , time out of re- 
membrance. And upon ſuch ſpecial matter, a man 
might have Tirhes as appurtenant to a Mannor;for he 
preſcribesto a Yue eftate. inthe Mannor, and there= 
fore cannot have themin groſs ; bur rwas adjudged 
in Zz7/combs Caſe in a Prehibition,rhat a man cannor 


| preſcribe generally in him and all thoſe, 8c. ro have 


Tithes appurtenant co a Mannor , without ſpecial 
| mat - 


LIMI 


30 Te Biſhop of Wincheſters Caſe. Lib 2 


matte? ſhewn, becauſe Tithes ate due Jure Djwvins. 


Lib.2. The Arcbhb. of Canterburies Caſe. 31 


_ The Archbiſhop of Canterburies Caſe, 3$ of the 
LPucen, fo. 46, | 0: ; 


AfFeligious Houſe in M, was given to E, 6, by 
- 3 the ſtatute of x7 F. 6. a ReQory which was im 
propriated to it, was granted to' the Arch-biſhop of 
Canterbury, Who leaſed to the Deferdanrt ; and land 
within M. parcel of the ſaid Colledge came to the 


Lord Cobham , and from him to: the Plaintiff , who 


ſhewes, that the Maſter of the Colledge was ſeized 
of rhe ſaid Land and ReQory, Simnl & ſemel, as well 
at the making of $i H.8. as of 1 E,6,. Reſolved, 


that this Colledge came to the Kirg by 1 E 6. only; 


for when 31 H. 8, ſpeaks of difſoJurien, renouncing, 
relinquiſhing, forfeiture, giving up - ( which are in. 
feriour means by which,&c. ) or by any other means 
cannot be intended of an AQ of Parliament, which is 
rhe higheſt manner of conveyance that can be , and 
the makers would have placed this in the beginning 
if they had intended' ir. Biſhops are nor included 
within 13 of the Queen, which begins with Col- 
ledges, Deans, and Chapters, &c. Alſox £.6. E- 


'naCs, That all Colledges by this Parliament ſhall be 


in aQual poſſeſſion of the King, which laſt AR being 
of as high nature as the firſt , -ir*cannor come to 
cheKingby 31 H.'8, and it was never pleaded, thar 


of Colledges which came by x E. 6. the Fon. was 


ſeized wy of the ſtatute of 31 H.3, Reſolved, thar 
neither the AR, nor the meaning of 3 1 H. 8. extends 


ro other |Colledges than to thoſe which came ro the* 


King by 3x H.8.For it ſhould be abſurdzthat abranch 
of the AR of 31 H. 8. ſhould extend te a future A&R, 
of which the makers of 31 without a ſpirit of Pre- 
phefie could nor have forcknowledge ; and the A&R 
| of 


A 


= | ESRBGISES Dol — SLOPES crates th . 


32 The Archb. of (anterbaries Ca'e. Lib.2;\ 
of 33, concludes in as large manner as the larg,Ab- 
bots, &c, which laſt, as ic hath been agreed, extends 
only tothoſe tobe diflolved by 31. Reſolved, .(ad- iN. 

| mitring that, rhe Colledge had come to the King by | 
3148, ) thar ſuch a general allegation of unity of 
poſleſlion of the ReRory , and the land with ir was P 
not fufficient ; for no unity ſhall, be ſufficient ,. bur. , 

| lawful and perperual unity of poſſeflion gime our of IM , 
mind, as *rwas jadged in K#ghtly and Spexcers Caſe ; 1 

| and thar the general allegation of the. Plaintiff, thar, W þ 
the Maſter of the Colledge at the making of 1 E. 6, i 
held the land diſcharged, is not good without ſhew- C 
ing how, either by preſcription, compolitionzor other a; 
lawful means, as *cis adjudged in the Biſhop of 11 G 
cheftzrs Caſe ; orherwiſc if .the land had come by 31,  þ, 
then by force of. the ſaid. branch of diſcharge, ſuch WK þ 

_ gcneral allegation had bzen good, Reſolved, thar | x, 
no Eccleſiaſtical houſe, except religious, was within ſ fg 
the ſtature of 31 H,8. Reſolved, tha though 1 Z.6.. Þ lic 
ſaich, that che King ſhall have the lands of Colledges: I ca 
1n 4s ample and large manaer as the. ſaid Prieſts, &c. Þ wh 
enjoyed che ſame : yer :theſe general words do not Þ ;;, 
difcharge the land of any tithes, fer they do not iſſue. Þ| for 
our of the land'; for. a Prior had tithes againſt his Þ the 
own feofftment of che Manner, and*cis no good cauſe Þ to | 
of. prohibicion,.'to- allege unity of . poſſeſſion in = BK ma 
Colledge which came to the King by, 2 Z. 6. as cis MW wit 
upon} 33, H.8. in Abbeys,&c. For the ſtatute of c F.6,* ÞÞ nbr 
hath no ſuch clauſe of diſcharge of payment of rythes - par 
as 31 hath , and cherefore ſuch perpetual unicy will W Jud 
not-{ſerve npon-1- E.6, $9 *twas likewiſe refolved be- bili 
ewixt Groeaand Baff bin. f den 


Sir Hagh Win 


Lib.2. Sir Hugh Cholmleys Caſe. 33 
Sir H»gh Cholmleys Caſe,z 9 of the Queen, ſo. 59. 


Fen in rail, the remainder in tail, the remain. 

& der |bargains and' ſells che land , and all his 
eſtate ro I, S. to have for the life of Tenant in tail, 
the remainder to the Queen , &c. upon Condition 
that the (ſtare ſhall be voyd upon render of 19 1, 
Tenant in tail ſuffers a recovery , to the uſe of 
himſelf and his heirs ; .afrer the remainder renders 
the ten pounds, &c. Reſolved ,, the remainder to 
the Queen was void, - 1. Becauſe the Grantee for 
life of Tenant in.rail rook nothing , for *cis a yoid 
Grant; for the Grantee ſhall never have any benefir 
by ir, but ſuch a grant of a reverſion were good, for 
he ſhall have the ſervices : bur a leaſe for life of 


| 1.S. the remainder to.I. H for life of I, S, is good; 


for this may take effe& by forfeirure of Tenant for 
life ; and remainder dicutur,quaſs terra remanees,which 
cannor be here , and the remainder muſt rake effe& 
when the particular eſtare ends, &- vana eſt iL1 foten- 
tia, qhe nunquam venit in attum, And the poſlibility 
for renant in tail te enter in Religion,fhall not make 
the remainder good, becauſe 'ris remote, and it ought 
ro be a common er propingua pofſibilitas, which ſhall 
make the remainder good, as death, coverture, dying 
without ifſue ; remainder toa Corporation, whith is 
nbr ;# eſſe, is.yoid; though ſuch be ere&ed during the 

articular eſtate, 2. Becauſe the Law will neyer ad- 
Judge a Grant good by reaſon of ſuch a forrein poſfj- 
bility, for ?ris poteutia remo!iſoma & vana, and by in- 
dentment #4nq#am verit in attuym. 3. Becaule the fe- 
mainder being tenant in tail , grantedall his eſtate - 
for the life of Tenant in tail, ſo char there is no re- 
mainder left in the grantorzbur in ſuch caſe the eſtate 


j tail js in abCyance,Blithmans Caſezz 5 of the Dueen, a- 


greed) 


UM 


34. ' Backlezs Caſe. Lib.2, 
recd, renant-in tail covenants io ſtind ſeiſed to the .. 
uſe of himſelf for life,& after ro his eldeſt fon in raj], 
the remainder to the ſon is void;forwhen he had limi- 
tcd rhe uſe ro himſelf for his own Lfe, *rwas as much 
as he could limit by Law. Reſolved, ( admitting the 
remainder good to the Queen) that rhe common re- 
covery hath barred the eſtare ot rhe firtt Grantee, ind 


fo the conditio!; during his Life ; for, *ris out of the * 


ſtatate - of 34 H. $. being nor of the gift of the 
Queen, &c.as :!3/emans caſe is before adjudged, A re- 
verfioner upon an eſtare tail,grants upon condition, a 
recovery bars the reverfion,& con2ition;and as Capels 
Caſe is before adjidged, if the reverfioner, or he in 
rerrainder grant a leaſe,&c. and tenant in tail ſuffer 
a recovery, the pofſeſſion ſhall never be ſubje& ro 
ſuch charges. Reſolved, that the payment ro the 
frſt Grantee, cannot deveſt the remainder out of the 
Queen T- Becauſe the ccndition, during the life 
ot the-firſt Grantee, was diſcharged. 2. Becauſe, he 
that takes benefit of a condition, ought to have the 
intire ſtate with which he departed , which cannor 
be here , for the eſtate of rhe firſt Gramtee was bar- 
red by the recovery. 3. The render to the firſt Gran=- 
ree, was.to rhe intent for to reveſt his eſtate, which 
cannot be, becauſe *twas barrcd ,. and therefore rhe 
payment canner ceveſt the remainder our ef the 


Queen. 


Eu: hlcys Caſe, 40 Elix, in Commun Banco, 
"If 7 FR 
*T*Enant for life, the remainder in fee, tenant for 


life maketh a leaſe for four years in M:rch,a0 Fl. 
the Leſſee entreth renant for life grantech.the rene- 


ments aforeſaid.to C. ro hold from the Feaſt of Saint} 
obs Baptift next enſuing for life; after the ſaid Feaſt, 


rhe 


Lib.2. Buckleys Caſe. 35 
the tepant for years atrorns, the years expire z Ce 
eaters, and maketh a leaſe at will to D. xo whom the. 
tenant ſor life levieth a Fine, he in remainder in fee 
entreth and maketh a leaſe to Buckley, the renant ar 
will entterh upon him , and Bucblcy the | Plaintiff 
bringeth |an Ejettioae firme, and Judgement Was gi- 
ven for the Plaintiff, In this caſe divers things. were 
' reſolved } Firſt, that the grant of C. was void, fer 
the Law maketh conſtruQion upon. che whole grant, 
and an eſtare of Free-hold may not commence zz fu- 
2470, The office of the premiſes of a Writing (V3, ) 
Feoffment, Leaſe, &c. is to expreſsthe Grantor, the 
Grantee, |and rhe thing granted. And the Office 
of the habend:zn is to limir the eſtate ; ſo that the 
general implication of the cſtare, which ſhould paſs 
by the premiſes is alwayes controlled and qualified 
by the hzbendum ; as alcaſe or two, habeadum to the 
one for life, the remainder ro the other for life : here 
the general implication of Joyntenanicy 1s altered, 
and the h.b2ndum is not contrary to the premiſes, for 
in the premiſes no certain eſtate is pafſed , and the ' 
grant being voidat the beginning, tic arcornemenr 


after Midſommer , ſhall nor make the reverſion to 


paſs. For,| 20d ab initio nga valet tract remporis non 


coaualeſcet, be 

Reſolved, That when the Grantee entered by ca- 
tour of this void grant, he was a difleifor , bur when 
che granc is good at (mmencement , bur is to have 


irs perteign by an a& ſubſequent, as Livery, or At- 


rornementz| and the Grantee enters before-the per- 
fe&'on, &c| he 1s nor a difleifor, bur a tenant at will, 
And if the fine had been levied to the difleiſor, come - 
co, &c.. he which had che right of the remainder, 
might enter]; for a forfeirure, or a righc of particular 


$ *ate may t*e forfeited, afd entry given eo him, wh» 


| D z bath 


* 


36 Beckwithes Caſe. Lib. 2, 
harh but a right. Reſolved, the Fine being levied ro 
cenarit at will, -ris a forfeiture, and he which hath the 
right of the remainder may enter, and the tenant for 
life, and at will, ſhall be eſtopped to ſay, quod partes 
Finds aibil habuerunt and of ſuch eftoppels, which are 
by macter of Record , and rrench to the diſ-inherj- 
tance of thofe in reverſion, &c. they ſhall rake ad- 
vantage, though ſtrangers to the* Record ( for they 
are privics in eſtate ) Adill*iſze levieth -a Fine to a 
ſtranger, the difleiſor (hall hold the land in this caſe 
for ever ,' for the diffeiſee againſt his own fine may 
not claim the lands, and the E onuſee may not enter, 
for the right wich che Conuſor had may not be 
cransferred to him, bur by che fine the right is ex- 
cin&, whereof the difleiſor may take advantage, 


Beckwithes Caſe; 27 Flix ſo. 59, 


1h \the Husband and the Wife levy a fine of lands, 

whereof chey are ſeifed in right of the Wife , and 
the Husband ſolely declare the uſe of the fine , this 
declaration ſhall bind the wife,if her diſaſcent do not 
appear , a'though her aſsent to the limitation of the 
uſes do not appear, for it ſhall be intended (it the 


contrary do nor'appear ) that ſhe joined with him 


alfo in the declaration of the uſes of the- fine. Bur 


it the Husband declare one uſet.and the Wife anorher | 


uſc; they are both void : the declaration of the uſe 
inſues the ownerſhip of the land; for the one (viz, ) 
ce Wife is not {#3 jurs, ſed ſub poreſtite viri, and 
Harh the eftace of the land, and the husband is ſui 
j#ris,and hath not the cfſtace ; and if a fine be rever- 
ſed by nonage of che Wite, all the eſtate ſhall be 


reſtorcd to the Wite preſently : for all the eſtate paſ- | 
fed from ker by rhe fine ,and fo ic was adjudged Banco 


Reſolved, £ 


Regis,in 1791;Uys Caſe. 


ids, 


and 


not 
the 


the | 


him 


But 


this | 


ther | 


_ uſe 
1:0, 

and 
s ſt 
ver- 
I be 


paſ- | 
Banco © 


Ives, | | 


fee, for either of them grants thac which lawfully 


Lib. 2. Winningtons Caſe. 37 
Reſolved, That though the variance. of. the limi= 
ration, be only in one eſtate,and they agree in all the 
other, yerall is void.: Bur if two join-tenants,or two 
having | ſeveral Eſtates, vary , *tis,good for every 
of their parts, and: ſhall be dare&ed by. their intereſtsg 
bur if the variance had been -in limitation of, part of 
the land,-and they had agrecd in the ul gy ſhould be 
void, for that part, and good for the refidue. , (; 

\. Note,| That though the hysband might diſpoſe of 
the land during coverture, yet, for the:cauſe afore= 
ſaids his declaration was void  _, k 

If A.tenant for life, and B.in reverſion or remain- 


der, borh levy a fine together, generally the uſe ſhall 


be to A, for life, the reverſion or remainder in 
roay grant ; and either of them ſhall have the; uſe 
which the Law veſteth in them, according to the c- 
ſtare, which they would convey over. . 


Witningtons Caſe, 40 of the Ducen, fo. 59%: « © 


VV Infeetted B. upon condition,ro re-give ro the 


Feoffer for life, the remainders ro I, Sonne 
and Heir of the Feoffor, the Feoffor enters, and rakes 
the profits without agreement, or contradi&ion of the 
Feoffee, and leaſes to D. for 21 years, and yet conti« 


' nues pofſeſſion : the Feoffee acknowledges a ſtarute 


ro I, the! Feoffor makes a feoffment, ro the. uſe of 
himſelf for life, the remainder to his ſecond Sonne 
in tail, &c. and dyecs :. the feoffee enters, and in- 
feoffs the Sonne and Heir. ;| upen which rhe ſecond 
Son enters,&c. Reſolved, that though the incenri- 
on was, that the fcoffee ſhould make an eſtare ro him 
for his life,when he hath entered withour agreement 
of the feoffee, *ris a diſſeifin ; and the rather, becauſe 
as owner of the land , he took upon him to make a 

7 | D 3 _ leaſe 


38 weſtrots Caſe, ' Lib.z 
leaſe for years. Reſolved , that by the leaſe by In- 
denture, he tath diſpenſed-with the condition-during 
the rerm[-Refolved, that when rhe: Feoffor ditleiſes 
the Feoffee condition, and the Feoffee acknow- 
ledges 's ſtature,&c. This is nodiſability,to cauſe the 
Feoffor to enter, for the right of the Feoffee is mor 
fubje& to the Rarure ;- bur when rhe Feoffee in poſ- 
ſolind rakes'a wife, grants a rent, or acknowledges a 
ftarute, the Tand is preſently ſubjeR,&c.And though 
upon'entry he'may be diſabled ,  yer- till then he 1s 
not, becauſe the wife may die, or the ſtature be re- 
Ieafed;and' then he may. enter,and perform the cond; - 
tiofi'; and the Feoffer by his feoffment hath extin& 
rhe Condition, ſo thar the Feoffee may eter, and 
wht he Harh infeoffed the eldeſt: Son, he hath done 
Well 707 -! if 44: 477 | EITH215 A WLLDY At 
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Feſtcots Caſe in (ommuni Banco, 41 Blix, fo. 6o. 


JF 4 man make an eſtate to three, and to the heirs 
of one of them ; one of them in this Caſe hath fee 
fimple, and'yetjhe Joint- eſtate continues, for ich af! 
ofic eftare;Ereated at one time, and rherefote the fee 


» 


three zoirfrenants are for life,” ahd after one of them 


purchaſe the Fee, or elſe the: Fee deſcends to hin, Þ 
thete the fee-fimple doth drown rhe cate for life, 


for the eſtare was in efſe before. | 
Note, By this reſolution, if refiant forlife grant his 


eſtare to him in the reverſion; and 'a ſtranger , *ris a 
ſurrenderfor the moity, atid the benefir of ſttryivor 
nor regatded ; {o the Job in 7 H. 6. well refolved, 
Reſ6lved, upon! view of three prefidents, that judge- 
ment ſhould be given for the Plaintiff, upon a'demiſe # 
and wife,withour alledging it'to be 

; > Tookcrs "7 


fnatte By Hagar 


= os; hrs the joihmwre, which raketh effe& 4 
wich "creation of the reminder” in fee; bur when | 


— 


I JAMAL 


Lib; 2. _ Tockers Cloſe. 39 


Tookers Caſe, 43 Eliz, fo, 66. 


Ohn Arundel ſeiſed of lands in fee, maketh a leaſe 

I thereof to A.and B. for their lives,and after grants 

the reverſion to C, for his life., to which grant A. 

doth atturn being jointenant with B. and after A, by 

his Leed doth ſarrender'to C. all his eſtate, title,and 
intereſt, &c, and then dieth ; C. cntereth, claiming 

to hold in common with B and whether his entry was 
lawful,'or no, was the queſtion, and judgement vas 

given that ir was lawful ; for the atrornement of the 
one renant for life, ſhall veſt the entire reverſion in 
the Grantee, becauſe the eſtare of che joinr-l:{5ees is 
ntire , and every Jointenant is ſeiſed psr my, & pro 
to't, and by conſequence the reverſion, which is de- 
pendent and expeRtant upon this eſtarey is intire alſo, 


. and the atrornement of the one joinrenant is the at- 


rornement of bogh, ' Attornement isa lawful at; if 
one jointenanr aſſign Dower, *tis good. Alſo , the 
atrornement paſſes no intereſt from him that ar- 
rourns bur perfe&s rhe grant of another. And if 
one Joiprenant gives ſeiſure of rent char ſhall bind 
the other, burina quid juris clamat , or quem red- 
eitum reddit, or per que ſervitias, one 'Jointenant | 
ſhall not be permitred to attorn without his conmpa- 
nion, for doing of prejudice to. his companion. By 
Popham, one jointenant may prejudice anorher in the | 
perſonalty, bur nor in the reality 3 if one take all the 


_ profits, or releaſe aperſonal ation , the orher hath 
no remedy, becauſe of the privity and truſt berween 


rhem,and the folly impurcd to him, to join yith ſuch 
a companion; 

Note ,|If a Tenant have norice of the grant by a 
ſitrangerzand do give his affent thereunto,ir is a good 
attornement, although ir be in the abſcnce of the 

D 4 Grantce 


4.0 
Grantee, but diſagreement ought to be ro the party 
himſelf, or ro attorn for any part, it is good for the 
whoje : for the intent of anartornement is bur on- 
ly an affenc to perfe& the Grant of another , and he 
which atrorns cannor apportion, divide, or alter the 
Grant, | 


| Lord Cromwels [aſe 40 tf the Pucen, f0.70. 


Lint bargained, &c, the Mannor of Alexton, ro 
LI which the Advowſon of A. was appendant by 
Indentuxe, to have, as after in the ſane Indenture is 
mentioned ; and B. covenanred to ſuffer a common 
recovery, tothe uſe of Azdrews and his heirs, ren- 
dring 42 pounds per ann»m to B. and his heirs, with 
a aomine pene, And further, *twas covenanted, and 
agreed, as well for the afſurance of rhe Manner,to A. 


as of rhe rent to B. that B ſhould levy a fine , 8c. - 


to A. and his heirs, and A. by the ſame fine, ſhould 
render arent of 42 ponds per anaum, & Provided 
alwayes, that A. by deed ſhould give the Advowſon, 


&c. to B. during his life ; and if it did not become - 


| Yoid, during his life,” one turn to his Executors, &e, 
And further, ?rwas covenanted and agreed , thar all 
aſſurances afterwards to be mage , ſhould be ro the 


uſe of this Indenture, &c, After a recovery was had, | 


and after B, and A, levy a fine .ro Perhins , and he 
renders a rent of 42 pound to B. ' and the Mannor 
with rhe advowſon to A : A, dies withour granting 
the advowſon, and B. did nor requeſt it; 'B., enters 
for Condition broken,and by Indenture inrolled,bar- 


gained, &c. to the Lord Cromwell, by which he en- || 
rxed, and upon the re-entry of the {pane and heir of 


A. broughr an Aſſize. 


" Inthis Caſe is ſhewed, when this word (proviſo) | 
or{ provided ) 'makerh a Condition, and when nor; | 


LY - 
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which upon Tong debate was adjudged by all the Ju» 
ſtices of England, | Y 7 
It was adjudged, that the Law hath not appointed 
any place in a Deed or Inſtrument, proper or parti- 
cular ro a Condition,burt in whar place it pleaſerh the 
arties : and this wad ( proviſo, or provided ) is as 
apta-word to make an eſtate Conditional , as Sub 
conditione, or any other word of Condition : bur-not- 
withſtanding when this word proviſo maketh an E- 
ſtate or intereſt Conditional, three things are to be 
obſerved. TY USER 
Firſt, That the Proviſo do not depend upon ano- 
ther ſentence, nor participate therce,, bur ſtand ori- 
ginally ef ir ſelf. = 
. Secondly , That the Proviſo be the word of the 


' Bargainor, Feoffor, Donor, Leffor, &c. 


Thirdly, Thar ir be compulſory to enforce the bar- 
ainec, feoffce, doneec, leſice , &c. to do an AR, 
and where theſe concur , it was reſolved, thatit was 
a Condition, in whar place ſoever ir be placed : . for, 
Cujus eft darc,ejus eft diſponere. And although words of 
Covenant be contained in the ſame clauſe of the Pro- 


' viſe it ſelf, yet ( the Proviſo being in judgement of 


Law, a word of Condition) it ſhall not loſe his forces 
and ſo it hath been judg'd in Sympſon et Titterel,26 E, 
Ser jeant -Bend/owes demiſed to Titterel certain lands 
in Eſſex, for forty years, provided alwayes, and ir is 
covenanted and agreed between the ſaid, parties, thar 
the leſsee, &c, ſhall noralien : and this was adjudgid 
a Conditien by force of the Proviſo,and a Covenanr 
alſo by force of the ether words.Alſo it was adjudg'd 
in Banco Reg, 36 EL. berween the Farl of Pembrook, 
Plaintiffs, and Sir Henry Barely Defendant. The 
Earl granted the office of rhe Lieutenantſhip of the 
Weſt parr of the Forreſt of Freaſflewood, in Come 
Somerſet, to Sir Mawrice Bayrfely, Father of the _ 
f. > Ir 
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Sir Henry in Tail , provided alwayes , and the (aid 
- Sir Mawrice Barkely for him, &c doth Covenanc to, 
'and with the ſaid Earl, that neicher he the ſaid 
Earl; nor -any of his Heirs Males, &c. ſhall. cur 
down any Wood growing upon any part of the prc- 
miſes. And-a4t. was refeFocl by all the Juſtices of 
Ex2land, upon argument before them zr Ser jeants- 


Inne, that alrhough the proviſo was coupled witi the | 


.expreſs'Covenant of rhe Gramce, and every condi- 


rion ought £0 be created by the words of the Gran- 


ror, Donor, Feoffor, &c. yer in judgement of Law, 
this word, (provided )., was. a condition created by 
the Grantor, although all che reſidue of the ſentence 
be the words of the Grantee ; for , ({ proviſo ) be- 
ing 8n apt word of 'a conditien,, tne fame ſentence 
containeth the words:of the Grantor , purporting a 
condition, and the words of the Grantee comprehen- 
ding a Covenant. , | | 

This word: ( provifo ) when; it dependech upon 
another ſentence, or hath reference ro anorher part 
of the deed, doth not make a cond. tion, bur a qualti- 
Gcarion or limitation of .the/ſentence or part of rhe 
deed, to which ir is referred. As in a leaſe without 


-ampeachment of waſte, providedthar he ſhall nor do | 


voluntary waſte, grant of the rent-charge, provided 
thar the Granzce ſhall nor charge the Grantor, &c, 
Reſolved, that B. have the rent; notwithtanding 
rhat before the Reddendumy th: uſe in fee was veſted 
by the recovery in A. And notwithſtanding *twas ob- 
zeRed, thar the rent ought to be limited out of the 


Efſtare of the recoverors : for 27 H, $., hath an cx- 


preſs clauſe. Where divers be fciſed , to the intent, 
that one ſhall have an annual -renr, the ſame- perſon 
be adjndged in poſſeflion,& diffeifin of rhe ſame rent, 


.as if a ſufficient grant had been made; and ſo here, #| 
the intent being that B, ſhould have the rent , con- i 
| | Aruaion 


| ro the intent and common uſage, without Nor fra 


| UML. 
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ſtru&ion ſhall be made, #t res mirgis valeat quam pe 


ieat. Reſolved, that rhe fine levied by B. and A;-ro 
P. hath nor extin& rhe condition ( and this wes the 
great doubr of the Caſe) 1. Becauſe bythe gene - 
ral Covenant *tis declared, thar'all affurances after - 
wards to be made, ſhould be ro the uſes and intents 
in the ſame|Indenture, and to no 'other; and the 
Indenture iftends that the condition ſhould be ſaved, 


- asthe Lord releaſes all his right in the Jand, ſaving 


hisrent, Putnams Caſe, 4.5. V.'and M. Dyer: 
Feoffment of a Mannot reridring rent, and a te-en- 
try , and a| Covenant by an tndetrare ro levy a 
fine, which ſhould be to the uſes and intents of the 
firſt Indenture, and to no other uſe, which was I&vi- 


ed according, with the uſual words of reteaſe of alt 


his right ; yet reſolved , that neitherthe rent)” "abt 
the condition was deſtroyed -* and 23 of the Dyer; 
Tuſſtrs Caſe, a rent reſervedby fihe before, was ni6t 
deſt:oyed by a common recovery, and general ehrry 
into warranty : and 34 of theQueen in Clever arid 
Childs Caſe, adJj»dged according” w Putaams Cie ; 
for the ſame reaſon *rwas aljugct in this Caſe, 14 


of the Queen . for the Advowſow” of 'llexton', for 


Atodus &# conventio vincunt legem, and convenant and 


agreements of the parties hath.power *' Firſt; ro raiſe 
a uſe. Secondly, to declare uſes upon fines, recove- 
ries, &c. Thirdly , for topreſetve'tents and condi= 
tions, and for to dire& recoveries, fines, &c andthe 
Saving, may be contained in another deed , delivered 
at the ſame.rime, And theſe common affurances, as 
fine, and recoveries are to Be conſtrued, according 


to them with Eagles, eyes. Alſo,, here the bargain 
&c, tecovery, &c. fine, &c. though made ar fevera 
times: yer, all by mutual agreement,ate bur one af- 
furance, and tend for to perfe&t 4 bargain, Rs 0 
there=" 
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therefore the one ſhall not deſtroy the other ; Reſol- 
ved, that except in ſpecial Caſes, a fing Sur grant & 
render cannot be averred by word to angther uſe then 
is inthe fine, feoffinent, &c, yer in ſome Caſes , it 
may be ruled in part by averment by word, when the 
original contra is by deed ; but a man may by word 
aver another confideration , which ſtands with the 


conſideration expreſsed, but not againſt ir ; Read 


the book at large for this purpoſe. 


Refolyed, Thar by the death of A. the Condition 


was broken ; for when the Feoffee or Grantee is to 
do an a& to the feoffor, &c. upon Condition , and 
no time is limited regularly , the feoffee may do 
ic at any time' during his life, If the Feoffor. or 
Grantor de not haſten the ſame by requeſt, and up- 
on requeſt and day or time limirree, , the feoffce or 
grantee. ought to do. it. accordingly : and if no re- 
queſt be made, and the feoffce or grantee'thar ought 
ro perform the Condition die, the Condition is 

en. - Yet, this peneral rulc adinits an excep- 
tion: for, here incaſe of an Advowſon, he hath 
nor time during his life, thoughno requeſt be made 
bur upon contingency, to wit , if no avoidance fall 
inthe mean time : for if the Grantee, ſtay till the 
avoydance fall, Ip/ofifto the Condition 3s broken 3 
for B. cannor have all-che preſentatien during his 
life, which was the effe& of the Grant, and the Ad- 
yowſon is come into another plight than *twas, Bur 


where the day is certain for the performance, an , 


the party die before, che Condition is diſchargeJ; 
. becauſe theperformance is become impoſſible by the 
AR of God ; and therefore when a day ccriain is ap- 
peinted, 'ris good that the heir of the feoffee be 
named in the Condition. Another diverſity was alſo 


| agreed; when is to be performed by i ſtranger , he 
_ ought to requeſt the ſtranger in cavenicnt rime 


LIMI 
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for ro limit 4 tire when ir ſhall be done, bur if it be 
en | 0 the Fectfor hinſelf, he oughe not ro perform ir 

+ | beforercqueſt Another diverfity was taken by ſome, 
he & when the feoffee dies, and when the feoffor dies, for 
4 | inthe one caſe the Condition is broken, in the other . 
he | nor. | 


ad | 

| Binghams Caſe, 43 of the Queen, fol. 61. 
45! Zingham the Grandfather held the Mannor of B.. 
nd LY M, of Sir 70. Horſeley, as of his Mannor of H_ 


ds BB and levied a|fine to the uſe of him and his wife for 
or Kt life, and after of R, the Father, his Son and Heir, im 
p- ©} rail, and after to the right heirs of the Grandfather ; 
or & AR. the father diced , the remainder in rail deſcend- 
e- | <dtoR. his ſon within age. Sir 1. H, ſuffered axe» 
hr  covery of the Mannior of H, to the ufe of himſelf and 
is M his Wife, intail; and after to Sir R. H. his ſan 
Wes and heir in tail ; after to the heirs of Sir 17. Sir 7. 
ith B and his Wife dycd withour iſsue 3 Sir R, enters, X,B, 
\de = the Grandfather dies, by which the reverſion in fee 
211 deſcended to KR. B. the Wife of Robert dies, FR, with- 
he © in age enters and leaſes, &c. Reſolved , that the 
n; | uſclimired to the right heirs of the Grandfather ,- 
his ME upon the fine, is a reverſion in the Grandfarher, ex=- 
\4_ | p<cant upon the rail, not a remainder ; fo *rwas re- 
zur © ſolved in Fenwick and Mitfords Caſe; and ſo *was 
ind reſolved in the Earl of Bedfords Caſe : Reſolved,thar 
£4 Sir R. H. ſhall not havethe ward of the Jand,for the 


he & reverſion in fee is holden of him , and nor. the rail, 
ap- chough both deſcend from the ſame Anceſtor ; for the 
be & rail cannot be drowned 2 and if tenant in tail grant o- 


Iſo ver the reverſion, he ſhall hold the tail of his Gran= 
he & rec, and rhough the Seigniory of the tail be ſuſpend- 
F = <d, yet the Donee hath two diftin& eſtates, and rhe 
& - reverſion is/as a Meſne , betwixt the Donee and the 
| . Lord, 


| on 


] 


46 © Binghrms( aſe. LiÞ, 2 
Lord, and the Lord is not defeated ; for the Lay 
gives noWardſhip'in ſuch caſes,and if it were admit- 
red, that by the unity of Tenure, berwixt che Donee 
and reverſion, 'twas determined, yet nothing ſhall be 
holden of the Lord bur the revertion , and in ſome 
caſes, tie Donee in tail ſhall hold of no body , as a 
gifc in rail, the remainder ro the King: Reſolved, 
if rhe Grandfather were Tenart for life, the remain- 
der to the Father in tail , the remainder to the Fa- 
ther in fee, rhe Farher dies, his heir within age, and 
Sir I, H. grants the Seignory to Sir K,.-H, and the 
Grandfather d.es, that Sir 'A, H, ſhall nor have 
the ward of the Heir, becauſe X the Father did not 
hold of him, nor any of his Anceſtors, the day of his 
death , nor the Tail was not within the fee and 
Seigniory. of +ir, 7.2. or any of , his Anceſtors at the 
death of R. the Father ; and the Writ ſaith, Pre- 
Cpt, ec. Foqied terram lam de eo tenuit , die quo 
obirt. And though thar during the life of Tenant for 
life, the Keir of the remainder ſhall nor be in ward, 
becauſe Tenant tor life is Tenant ro the Lord , yer 
the dzati of Tenant for life is not the cauſe of ward, 
but the removing of an impediment, as in Paget and 
Caries Caſe, Tenant for life commits waſte, and after 
Tenanx for life in remainder dies , he in remainder 
in fee ſhall have waſte, *Twas ſaid, when two acci- 
den:s are required ro the conſummarion of' a thing, 
and the one happens in the time of one,and the other 
in'the time of another, neircher the one nor rhe orher 
ſhall have benefit by it; as the Tenant ceaſes for a 
year, the Lord grants his Signiory, and then the Te- 
nant-ceales for another year,neither ſhall have a Ce/- 
[avit,w'nich was agreed, So Lacies Cale, Ttin, 25. of 


the Queen, who gave a mortal wound upon the Sea, | 
of which ti:e party died upon the Land , yer he was | 
* diſcharged, becauſe rhe ſtraak was upon the Sea , 


the 


| TRAIL 
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Law thedearh upon the Land, ſo that neither the Admi- 

nits ral, nor a} jury can inquire of it ; and 'twas ſaid, 

Mnec When diyers accidents are required to the cenſum- ky 
1 be mation of |a thing, the Law more reſpeRs the original -N 
ome cauſe, than any other, A man preſents to a- Chnrch 

as 4 in time of | War, notwithſtanding the party be inſti- 

ied, MW ruted and indufted, Tempore- paczs all is void, So 

ain- WW rhe Law more reſpe&s the death of him in the re- 


Fa- maindzr, the original cauſe of Wardſhip , than the 

and MW death of Tenanr for life , which is but Ea»ſa ſize qua 
- the #02 5 and |rather a removing of an impediment than 
have acauſe; fo *rwas reſolved that neirher the one, nor 
| not the orhe. ſhall have the ward, Reſolved, thar Sir Ra. 
f his ſhould not have-the third parc of the land, by 32 8 
and 24 H,8. for though R, the Grandfather had limi- 
the cd the uſe tn the Father , which is within the Sta- 
P;e- M rutc, yer when R. the Father dies, in the life of the 

quo Grandfather, the ſtature extends no further ; for the 
t for Heir of the Father, who is in by deſcent ſhall be in 
rard, ® ward by the Common Law, not by the ſtature; and if 
yet | the ſtature ſhould extend ro the Son and Heir of him 
ard, ® 2n remainder, by the ſame reaſon it ſhould extend te 
all the Heirs of him in remainder, 1: infinitum.. 
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THE THIRD. BOOK: 


The Marqueſs of Wincheſter Caſe, NE 


25 of the Queen, fol. 1. 


F., 
FB c] MM _- F i. +: £L.Q 
wer naming Anne) H, Norris being in 


zors,&c. uſes, poſlefitons, offices, rights, conditions; 


and ajl other herediramcnts, L., dyed withour ifſue, 


Anne dyed, the Queen brotght error againſt the 
Marqueſs, Ui Winch:ſter,heir of the ſurvivor of the re- 
covero:'$3* the error was, that the grins, Writ of 
entry wants, the defendant pleaded, that 14 of the 
Queen, ſhe gave ind reſtored to the Lord Nori2s, 
Son and Heir of H.'Norrz:s, the Mannor'ex Sþecals 
g7atia,&c. and all her Tight, eſtate, title, claim,'&c,. 
Refoly, That the Record was well removed by the 
Wrir of Error, which was for to remove the recove- 
ry of the Mannor of M.' in AM. cu pertizentiis, and 
rhe Recovery was of the. Mannor of M. cum pertinete 
tiis, Reſoly, Thatthis Writ of Error was not giVEn 
ra the King by any of the words of the ſtatire'of 28 
H.$ becauſe the terretenant is in by title,and the en» 
try of the perſon atcainred raken away; and ſuch a 
right, for which the party hath no remedy, bur by 
ations a thing confiſts. in privity,which cannorEſ- 
cheat, nor be. forfeized by the common law, and this 
word(:1ght) in the a@, ſhall be ſatisfied with a right 
ef entry; and *rwas ebſerved by'the Court, ie by 
a writ-of attainder, a right of aftion was cycr given: 
© | Notes 


LIMI 


= Tencl Norrts and Anne Mills were ſei-. 
|. ſed of the Mannor of M. and to the. 
WM! hcirs of the body of L, a common. 
*Recovery is had againſt L.(without 


«=. remainder in tail, is executed for, 
Treaſon; and *ris enaRed, that he ſhall forfeit Man- 
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ate, a diyerfiry between ipherirances, and charrels; 
CO HigarionsSrHuMes, Recognizance,Ec. are for» 
feired by atrainger or optlawry.by che Cnurr if L.had 
made a Feoffment without warranty,this had been a 
diſcontinuance ofthe moyry,for the joynture was (e- 
vered Reſolv. That\H.N. had norigh:to a moyty of 
the Manoor; for choug)h the recovery were erroncaus 
(for*rwas a greed,” Tas not void yer the recovery be- 
ing 1n force, the remainder hath no right,for rhe ins 
rended recompence. af renanr jn rail ſuffers an erro- 
neous recoveryzan {.difſeiſe the recoyeret and die,his 
iſſue ſha!l nor be remjtted, for the rail is barred, as 
long, as the recovery Range in forcezand the Court ay 
cecd, thar neither an aRion withaat a right, with a 
BIA ſhall make'a Remirrer , as in the principal 
Gti Fi Of: W i232 ,»4 ; L2 
caſe,yor a right withour an aRion;for a man ſhall ne- 
ver be.remitred, but when an ation lies, if the right 
and poſſefſion were in ſeveral perſons Refolv,For the 
one moyry, the Recoyery ſhall be a bar to the rail, 
and remainder ; for , though that as well L. as the 
vouchee might hays abated rhe writ, becauſe Ae 
was,joyntly ſciſed,no: named; yer,when the vouchee, 
. without demanding any line, enters generally inrg 
warranty,and admits the writ gaod,and L.recovers in 
valuc,which ſhall inure according to his cſtare, with 
the remainder over, *tis barred; for by rhe recovery 
againſt L.the joyntyre was ſevered;bur for the other 
moyry, the recayery was not a bar ro the tail, or re- 
Ravnder, becanle, or that L was nor tenant to the 
Pi#tpebur the recovery is byEſtoppel gnly Agreed, 
that H. N, ar the time of the atrainder, was nor in- 
ricled ro have error,. yet tas agreed, that the re- 
mainder upon a* ta:l ſhal] have error upon a judg- 
ment given againſt renapr in tail;for when ur. 2. in- 
ablcs the donot for ro limit a remainder over upen 
the tail, all a&ions which the common law gave to 
f privies 
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Lib. 3. Winchefters Caſe. Fl 
privies in eſtare, are by the ſame a&, as incident, gi- 
ven alſo; as a reverſion, or a remainder, ſhall have 
error upon a judgment given againſt tenant for life, 
though nor privy by aid, voucher, or _— Bur 
apreed, that by the common law error doth not lye 
by,&c. during the life of renant for life, except he 
were privy to the firſt record by aid, voucher, or re- 
ceiver,for remedy whereof 9R.2.c.3.was made,which 
gives an Attaint or erro:,during life, upon which ſta- 
rute the Court reſolved, x. Thar though the ſtatute 
{peaks only of reverſions, yer remainders are within 
the purview.2 Thar a reyerſion expeRanr upon a tail 
15 our, for the ſtatute enumerartes theſe four eſtares3 
life, dowet,courteſfie, and renant in tail after poſſibi= 


. liry,which declares their intentions ro exclude rever- 


ſions upon tails, and this upen great reaſon, for the 
rail by poſhibilicy may continue for ever,and here L. 
ſuryived H N,and ſo his poſlibilicy of error deſtroyed, 
and no word of the a& extends to give a poſlibility, 
Reſo!y. Admutring the writ of crror had been given 
tro the Queenzthar by this general grant of the Q. ir 
did nor paſs; for a common perſon cannot grant it,ard 
therefore jc ought to yaſs by prerogative, and ought 
ro have preciſe words:adjudged in Cromers Caſe, $ of 
the Queen;the Queen having a riFhr of diffeiſee at- 
rainted, grants de ſpectalz graria, &c, all lands, &c, 
The righr doth. not paſs wichour ſpecial reciral, and 
words @wer and Morgans Caſe, Trin.z7 ofthe Queen; 
Baron andFeme are ſciſed,and to the heirs of che bo- 
dy of the husband,a recovery is had againſt the baron 
ſole, without naming of the wife, and after the wife 
died. Reſolv. Thar though the wife were nor party to 
the wrir,nor the Coniſance(for the eſtate of the huſ< 
band and wife, was by render upen a fine levied by 
the husband) and though ir docs appear within the 
fame record, that ſhe was a ſtrapger, yer the render 
| Z ro 
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2. Copleatkes Cafe. Lib:3:; 
ro h:r is voidable only. Reſolv.- Thar this recovery 
againſt the hsband only ,(hall na: b nd the remain- 
der, for berwixt: hitghind and wife, thereare no 


moities, and rhe husband hath no power to [ever the, 


Lv ror .or diſpoſc any part;and hc,',during the life 
or t 


can by no a& execute any part,; fo th=\Pr.ecipe being 


brought againſt him only, rhe recompence cannor 


enure to the tail,or remainder for, to all it canngr, 
for the wife hath a yoynt eftarc; in poſ: seflion, and for 
moiry i: cannorgsfor, there are no moities; and the re- 
mainder depends upoa the entire c{tare, and recon- 
pence recovered by the husband only, cannor enure 
ro him, who hath a remainder dep:nding upon the 
undivided eſtate of the husband ..n4 wite, and the 
Jjoyn-tenancy cannor be ſeycred by the. judgment 
againſt the husband only.; and tho.:gh the husband 
hath all rhe inherirance,yer becauſe by no poſſibility 
ir can be cxecurcd, *cis, all o1c as if che husband had 
a remainder depending upon an eſtate for life, and 
then a common recovery ſhall not bind, becauſe not 
renant tothe Precipe; nor ſeifed by force of the tail; 
bur _rook cffet by Eſtoppel only. The iſsue may ſay, 
this. anceſtor. was nor tenant {empore brevis , and 


though here the lutsband ſurvived the wife, this is 


not. material-for the Law adjudges as 'twas then, 


Copledthes Caſe, 44 of the Duren, fol. 5. 
. And his wife were ſciſcd,and ro the heirs males 
of the body of the husband, the husband levies 


a fine to A B.recovers it in a writ of entry againſt A, 


who vouches the husband only (the wife living )who 

youches the common vouchee.Reſalv.Thar this reco- 

try ſhall bind the remainder, for here was a lawful 

renanr t the Precipes and though the husband were 

enly youched;and not his wife,who had a joint clan 
| ; | wit 


the wife, is nor ſeiſed by forc: of rhe tail ; and he. 


'.L:b.3; Heydons Caf. 'F3 2 


with him, yet the husband coming-in as vouchee he 


y caine in, in privity of the eſtate tail; and not of anv- 
oy ther eſtare, 8 the recovery in value'gives recompente 

0 ro the tail; which the husband had;and ro the remain- 
©, der: A renanvin rail,the remainder ro B.the remain - 

'C der to C. theremainder to D.A, makes a Feoffinent, ' 
\C- the feoffee ſuffers a recovery,Biis vouched,& heVou- 
& ches the common vouchee; &.is nor bound, but B.zfd 
os "all the remamdcts arezfor thou ghtheremaindersafc 
It» - 'diſconrinuedzand cannor be remitred; til the rail'be 
or recontinued, yet-in a common recovery, which js'the 
e- * common alſuranceghe which comes in as'vouchee,ſhal 
a- be in judgment of law,in privity of the'eſtate, which 
re he ever had, though the precedent eftare, upon which 
he the eſtare of the vouchee depends;be difcontinuedzfo 
he here the hiisband ſhall be ſaid'141 of the rail; and ris 
Nt rhe ſtronger becauſe the'eſtare of the wife was put'to 
nd 'a right,ſo that-the husband came in'as ſole tenant in 
ity tail, and nor Joyntly with his wifezbecauſe ſhe is noc - 2» 


.ad + vouchee, and he cannot be in of anoth:r eſtate, 'be= 
nd |. cwſe once he had a tail,” bur, had they had a joynt- 


not ' eſtare to them, and the heir'of their rwo bodies, he 
ail; "being only | ouched, it might be doubted, whether 
ay, the tail ſhould be barred, becauſe /the wife had/a 
and joynt-inherjrance with him, 8 of the Queen, Dyer, 


«is Knivetons Caſe,” A' Precipe is brought againſt renanr 
«for life,and|the remainder in tail,rhey vouch over;ir 
ſhall nor bind che rail; 'for the ternainder is not te- 
nant to the Pyecipe,and the land is recovered againſt 
ales the renant for'life only, and retompence ſhalt nor O. 
vics po ro the: remainder,' and the remainder was, never 
t A. fciſed by force' of the tail, and ſo 'twas adjudged in 
who Wl Leach and Coles Caſe, 41 of rhe. Queen, 


eco-M © - | Heydons Caſe; 26 of the Queen, fol,g. 

vfol 8 *F He Guardians & Canons Regular of the lateCol- 
vere © ledge of O:ſeiſed of the Manno? of O, granted a, 
tare | E 3 | 'Copy- 


$4. Heydons Caſe, Lib. 3. 

- Copy-hold to Father and Son for their lives,8c. and 

. afcer they leaſed it to H. for 80 years, rendring 
the ancient rent, and after ſurrendred their Col- 
ledge. Refſolv. That the leaſe to H. was void (the 
Copy-hold for life continuing) by. the Ratute of. 31 
' H.$ For Copy-hold is an eſtate for life, and the ſta- 
tare ſaich*(of which an eſtate or intereſt for 1.f-,&c.) 
at the making of ſuch grent had con:jauance ; read 
the Book at large; where you have admirable rules, 
for true interprecarion of all ſtatutes, - Keſolv, When 
ye alrers the ſervice,tenure,intcreſt of the 
, | land, &c. in prejudice of the Lord,cuyſtom,or tenant, 
the general words, ſhall not extend rq-Copy ho'ds 
\as the ſtatute of #W; 2. de donis conditionalibus, doth 
not extend to themzfor if che ſtarure ſhould alter the 
eſtace,this ſhould alſo alter the tenure,for the donee 
ought to ho'd of the donor, and to do ſuch ſervices 
(wichour ſpecial reſervation) as his donor did ro the 
Lord, and the intent of the a& was not to extend to 
. fuch baſe eſtateswhich were taken then but cenants 
at will, and the ſtatute ſaith,/p!ungs donatoris obſer - 


wetwr in cartas &c.- So that which ſhall be imtail'd 


ought to be ſuch an hereditament, which may be gi- 
ven byCharter,and- great part of the land within rhe 
Realm being granted by Copy, it would be inconve- 
nient,that Copy: belds thould be imajledzyct neither 
fine nor recovery ſhoyld bar them, ſo that the owner 
.cannor (wichque making a forfeiture, by aflent of rhe 
Lerd, and a new grant) diſpoſe. of it for payment gf 
debts, adyancement.of his wiſe, or:younger iflues , 


wherefore the ſtatute does nor extend ro them by 


Manwood Ch.Borgn, which the Courtagreed. Bur 
it was objcRed,. that the cuſtom and rhe Nature co» 


operating, might-make a tail, as if by a cuſtomga re-. 


mainder had been limited- over, and injoy'd, and 


Plaints in nature of a formedon ia: deſcender brought, | 


—O_ 


1 Wniwoon os. « TT. 


and 


. / 


——— we 4 a--i © ac c..ccc- 


Lib.3.. Dowties Cafe. 55 
and the land recovered by itz fo neicher rhecuſt on 
without the ſtature, nor the ſtatute withour the cu- 
ſtontzcan make @ tail, And Litth.ſairh,cthat if a cyſiom 
hatch been,that lands, &chave been granted, &c.or in 
tail, &c, & paulo poſt, that a Formedonea deſcender 
lies of all cenements, which writ was nor at. common 
law. Manwood anſ{wered,if the Ratute doth nor extend 
ro them,withour queſt;on che cuſtonrcannor; for. be- 
fore the ſtature, all eſtates of inherirgnce wereifce- 
fmple, and no cuſtom can cominenee after the ſta- 
cute, for this being made 13£X,x.is made within time 
of memory; and. Littleton is to be intended of afce- 
ſimple conditional, for he knew well that,no:cuſtam 
could commence after the ſtature of #,-2. as; appears 
inchis book 2.6 10.3nd :34 H.6-and a Forwedon en diſ- 
c:nder im ſpecial cafes;hay ac the commen law.And by 
the Court,anorher a&t made at the ſame rtime,whi 
gives anFlogit;extends not toCapy: holds;for the rea- 
{on aforeſaid ; bur orher ſtat.made at. the ſame time 
extend to/themzascap.z. which gives a (#12 vitae 
rcceltegand c. 4. which gives to the particalar renant 
a Lud et deforceat. Refolv. That though *twas nor 
found, that the ſaid rents were the-uſual-rents,. ac- 


ccuſtomed |ro be reſerved within 20: years: before, yer, 


becauſe-twas found,thart the accuſtomed rent was re= 
ſerved,and a cuſtom goes to all rimes;before,. it ſhall 
BR ſo intended, withour ſhewing, the contrary : and 


Judgment was cntred for the Queen. 


- The common law is founded upon. ehe-perfeRion 
of reaſon, and not according to any private and ſud- 
den conceir or opinion; | 

Dowhies Caſe, 26 Eliz, Aninformation inthe 
| | Exchequer, fol. 9. | 
"HeDuke of N.ſeiſcd in fee of 5 Meſſuagesinsr.S, 
> Pariſhin Hiintherenure of W,G.bargains-& ſels 


; kis'tenementsinthe Pariſh of St.A.inH.unithe occu- 


E 4 pation 


46 Sir William Harberts Caſe. Lib. 3, 


pation of W. G. afid/is attainred arid executed, Qu: 


_ Elizabeth grants them to 1. F.' if concealed, the:De- 


fendantD.claimeth under that Patent,againſt whom 
the Atterney informeth, &c; and/judginent was gi- 
ven for the Queen. J 

1.” Reſolv.- Nothing paſseth by the bargain and 
Fate, becauſe the firſt certainty was falle; otherwiſe 
itis,if the firſt cerrainty be true,and rhe ſecond falſe; 
 ſo'the Bargainee-was adilleifſereſs, - | 
"2. Theſe lands wete nor in the Q. by the ſtature 
of 33 H. $,6.20. without Scire fatias or ſeiſure , be- 
cauſe the words of the\{tarure, Thar lands ſhall be 
3n the K. withour Office, ſhall be conſtrued, as it an 


Office had been found : And lands of a Diſleiflee 


attainted, ſhall nor: be in the K; by Office withour 
Scire facias, or ſeiſure; alſo all poſseſiions, &c. are 


faved by the ſaid AQt,as if ir had'inor been made. \ 
''<3, That the Q. having but a right, it doth nor paſs 


by the grant of the ſaid five Meſsuages : and after,a 
ſpecial Office was found, and'a'Sc re facias brought 
againſt-rhe Terrerenants, and judgment given, and 
. the Tenemenrs ſeifed into the Q. hands, and the by 
'mnew Letters granted -them ro'S; and his Heirs; who 
peaceably injoyed-rhem, 


; Sir William Harberts Cafe, 26 Eli, in the Exchc- 
| quer.Tn Error, ITT” ' 


M H-acknowledged a Recog.of 3o0o /. to rhe K, 
:V Land died, a Scire facias' iſvued againſt his Exec; 
'& beredes terrariymy ec, The Sheriff returned, that 
he had no Executors within his' Bayliwick; . and fur- 
ther, thar Scire fecit. W.H. milighs filio e> bered: dith, 
M, H;W. H. maketh defaulty:and judgment -is gi- 
ven againſt him generally, :andhe: bringerh Error, 


bur, upon his Peririon ro:the Queenyhe was admirred 


to compound with her, ©. JF, Reſoly, 


Lib. 3. Sir William Harberts Caſe. 57 


1: R eſy'yed at the common Law (except in {peci- 
al Caſes) neither land ner body were liable to exc= 


curion in debr or damages recovered, -but executi> | 


on wast2 be done by Fierz fuctas, or Levari facias of 
his goods and charrels, and profics growing upon his 
land, but in debr broughr'againſt '6ne, as heir,. his 
land was liable ro execurion,becanſerhe Plainr, had 
no other remedy; for the goods'belong to the execu- 
tors, but the body, goods, and lands of the K. deb- 
ror Or accomprant were ever liable to'execution, bur 
ſuch Levari|f acids, or Fieri faczas,ought to have been 
ſucd within che year, or otherwiſe he was chaſed to 
his writ of debr, 'and now by Weſt, 2.c. 45: he may 
have a'Scire|f 1c: 4a5,and' by-rhe 18Chaprer of that ſta- 
rute, /an Elegit-is' given of the moiry of the- land, 
which was in firſt a& that ſubjeCted land to/execu- 


tion,for Debt or Recognizance,and by the ſtature of 


13 E. 1, de| Mercatoribus 27 E. 3. Cc. 9. and 23 H. 8, 
c. 6, n Statute-Merchanr,and Statute-Staplezall rhe 
lands of the Conuſor at the day of acknowledgment 
ſhall be exrended'into whoſe hands ſoever they ſhall 
after come.Bucin all atts /; &+ arm, where a Capi- 
as lyeth in Proceſs, there after judgment a Capias ad 
ſatisf aciead.\lyerh, and rhe K. ſhall have a Capias pro 
fiae, and in fuch Cales rhe Law (the preſerver of 
peace) ſubjeRerh the body ro impriſonment, and by 
AMarlebridge,c.23 Weſt.2.c.21. a Capizs was given in 
an —_ the Proceſs before being a diſt: eſs infi- 
nite, and by|25-£.3.c 17. the ſame Proceſs given in 
debt, as in account, for before this a the body was 
not liable ro execution for debt as aforeſaid. 
2. If land of the heir be ſeiſcd in execution, up- 
on a recognizance of his anceſtor; he ſhall not have 
contribution againſt a-purchaſor &f his-anceſtor,. ale 
rhough he come in withour conſideracion, & although 


d If rhe Heir be nor charged as Heirbur partly as Terre- 


renant; 


| 
| 


ww 


renanr ; byr one purchaſor ſhall have centriburio" 
. againſt another purchaſor, and one heir againſt ano- 
ther heir,becauſe they are in «£q:alz jurezand there; 
fore the writ here which iflued' againſt the heirs, 
without naming the purchaſor,is good, although he 
be charged as Tarrerenant : . The heir ſhallhave an 
Audita querela as well as the Conuſor himſelf b:fore 
Execurion ſued,and a-S$+per/edeas,bur a Riranger ſal 
not : It divers acknowledge a recognizance, the 
charge doth not furvive,and the land of one ſhall nat 
be put in Execution,bur all their lands equally ſv, 
if ewo are bound rs warranty,borhzor their heirs,and 
the ſurvivor,and the heir of the other thall be joynt. 
ly vouched. and the land of toth ſhall be rendied in 
value. Bur if Baron and Feme;; and the heirs, of the 
Feme arc bound to warranty, and the Feme dye, the 
land of the Ba: on may be ſolely taken in Execution, 
becauſe there are no Moities berween Baron and 
Feme: So that when land ſhall be charged by any 
Lien, the charge ought to be equal, bur-in a Lich 
pe: ſonal otherwiſe . it is, asif tuoare bound in an 
Obligarion, there the charge ſhall ſurvive : Bur a 
purchaſor Bea-fide, before any aftion brought, ſhall 
not be ſubjze& ro: any charge. - And: three Errors 
were moved in the record. | | 
»\F, The Scire facias was heredt tiy ravitmy c. which 
2s improper ;for he is not heir ro the land, but to [iy 
Aunceftors | Pe bf! 
2. The Writ is Scare ſactas beredterrarums, & c, 
and the Rerurrs is, Scire fecit w. H. militsberedi pre 
difli M. and every Rexurn muſt anſwer the poitr.of 
the _ b 2 zh oy 
---3:. The judgment: 4s/ general agaia(t Sir We. I, 
where it —_— be ſpecials. for otherwiſe his-own 
land hal} be. liable, where,fby: the-Law,: the-land 
only, which came to him/by his: Farher,, oughtito-be 
"500%"! oth | charged, 


58 &ir William Harberts Caſe. Eibia?] 


Lib. 3, 


agrecd on in our books,a leaſe is made to one for life, 


| Bordſtons Caſe. -— 59. 
charged, and he is charged as Terrerenant, as aforc- 
ſaid; bur theſe points were reſolved by rhe Caurr. 

Nota,the Hew Writ of Errorgafter ent y.of thefarſt 
was not brought,qued coram vob is reſider, becauſe the 
Record is not removed. our of rhe keeping of him 
who had the cuſtody thereof before, 


Boraſtons Caſe, 29 of the Ducen, {ol. 19. 


. Deviſed land for eight years, and after to his 

executo: 5, to perform his will,rill H,his youngeſt 
Son came tothe age of 21 years, and when H. comes 
ro 21 y ars;| then that he ſhall have to him and his 
heirs, H, dycd art the age of 9 ycars. Objefted, that 
eill H. attains tro 21 years, the land deſcends to the 
heir, and for that he never attained to 21 years,this 
remains in the heir, and the intcnr appears by rhe 
words, that he ſhould ner have, till he come ro 2F 
years; and this ought to precede the commencement 
of the remainder;ard if land -were leaſed ti}lH.comes 
ro 21-years,, (H:then- being of g years) *cis no abſo- 
lute leaſe for 12 years, for if H, dye before 2x. the 
leaſe ſhall be derermined, which the Court agreed, 
>Twas alſo ſaid,that when the particular cſtare,which 
ſhould ſupparr the remainder, may determine before 
rhe. remainder can commence, there the remainder 
doth nor veſt preſently, bur depends in contingency. 

If one make a leaſe to A, for life, and after the 
death,of B.the remainder ro another in fee; this re- 
mainder depends upon conringency,for if A. dye be- 
fore B. the remainder is void; A leaſe is made ro A, 
for life, the|remainder to B, for life;and if R:dye be- 
fore A.the remainder to'C.for life; this is a good re- 


-mainder apon contingency. If A.ſurvive B,which caſe 


3s all one with the common caſe,which'is many rimes 


che 


60 Boraſtons Caſe; Lib, ;. 


- the remainder to the right heirs of 1.S, this PEniain- 
der is good tipon contingency (v/z.) if ric lefsee for 
life ſurvive T:S,otherwiſe not ;& by the Time reaſon, 

if a man have iſsue,a ſon of 9 years of age, maketha 
leaſe until] rhe ſon ſhall accompliſh his full ages the 
remainder to another in fee; as in this caſe, nothing 
veſterh ig him in remainder preſently, q»04 ſuit con- 
ceſſum per tot. Cur. vid. Chudleyes: Caſt, Lib. rt. 

Anſ. That in W:1ls the intent of the deviſor isto 


be confidered; for,when the deviſor in-his fife by apr 


words,by good advice,mnighthave made hisWill ſat. 
ficient in Law;there,though he makes it in diforder- 
cd manner, and in barbarous and unaprt words, the 


Law will order thoſe words which'want order,accor- 


ding to his intent, as in Velloch and Hamonds Caſe, 
Copy holder in Borough Engiith deviſes to hisel- 
deſt Son paying 40 5. within, &c.- ro every -of his 
other Sons, &c. ſurrenders according and dyes, the 
eldeſt Son did nor pay within, &c. the you cft- 
ters, and adjudged lawful; and-reſolved; ' © 
Firſt, Thar he had a fe'; for 'th: recompcn:ce and 
conſideration, rhough ir be not ro-the value, makes 
a fee in conſtruRion of a wilt. Secondly, that though 
paying in a will.makes a condirion, yer here 'tis a 1- 


mitarion; otherwiſe it would deſcend upon the eldeſt 


Son,who is t5 take advantage of it,and rhe) 3- thoald 
be ar his pleaſure for to pay,or/fhot, and therefore i 
ſhall bezas if he had deviſed zo-the eldeſt D5ufy, he 
fails in payment. So.here the deviſor hath comnpiited 
whar profits of -his land, duringthe non-age of bis 
ſon,willt ſaffice for paymenr'of his debts, &c.and that 


hedidnor' intend that the 'term of the execarors | 


ſhoukdend by death of H: for ſo his debts ſhould re 
main unſatished;and hiswill unperformed, and rhefe- 
- fore:the Law ſaithgit ſhall be conſtrued; thar the exe» 
Cutors ſhall have tillH,ſhould have come to 31-years 
: | Q 


My 


Lid.;3, - Walkers Caſe. .6r 
cf age, and rherefore the execucors have a term for 
2 1 ycars,which theCourt agreed. And though(when) 
and {then} are Adverbs of time,y et when they referr 
ro a thing which muſt of neceſſity happen,they make 
no coptingency; and *cis certain, that H, did accom- 
p;ſh,oc mighr have accompliſhed the age of 21 years; 


| and here; ifirhe term ſhould be ended by death, the 


remainder ſhould be void ; and the Court. agreed , 
that in wills, and grants, the remainder ought to 


_ veſt in poſsefſion, co 77ſtante the particular eftate 


ends; bur here the term did not end;&c. 


Wa. hers Caſt 3.29 El:%.in Banco Reges. - 
VV 447 leaſes certain lands roHaries for years, 
| the leſiee aligned all his intereſt ro another, 
Walker brought an aQtion of debr againſt Harries, for 
rent arrear after the aſhignment'; and if che ation: 
be maintainable, or ner, was the queſtion, and upon 
great deliberation and conference with others,it was 
adjudged pgy 77 ay chief Juſtice, Sir Tho.Gawdy, and 
To.Curthat the aQtion did lyc,and was mainrainable; 
inthe argument whereof many things were reſolved, 

If a man |leaſe a ſtock of Cartel , or other goods , 
rendring arent at ſeveral daies, he ſhall not have 
an ation of debr until all the daies be expired, 

Likewiſe,jf a man make an obligation or other con= 


tra8 to pay ſeveral ſums of money ar ſeveral daies, 


he ſhall not have,an+ a&ion of debr, until all rhe 


', 


daies be expired, for rheſe are perſonal contraQts,and* 
pot real : but in caſe of a leaſefor years, which is a 


teal contraft, the Leſsor ſhall haye an aRion of debt 
afrer every,day. 
By the Court,debt doth well lye in this cafe againſt 
_ The Leſsee; there are three priviries, 1, In reſpett of 
the eſtare only, 2, Of contta& only, 3, O —__ 


a F 


6x: :---- Walkers Caſe.  Etb. 3. 
and contra@ togeriier. The farſt berween the Granree 
of che reverſion,or Lord by Eſcheat, and the Leflee; 
ſo berwixt the Leflor and the aſſignee of rhe Leffee: 
the ſecond berwixt the Leflor and the Lefſee (as 
here) for, notwithſtanding the aſſignment, and & 

| priviry of eſtate removed. by the a& of the Leflee 
himſelf, the privity or contra& remains, 

Firſt, Becauſe the Leſſee himſelf cannot prevent 
the Leſſor of his remedy; bur when the Leflor grants 
his reverſion againſt his own grant. he thall not have 
remedy,becauſe the rent is incident to the reverſion, 

Secondly, The Leflee may grant it to a poor man, 
not able to manure the land;or for malice,will ſuffer 
it ta lye freſh;lo the Leflor ſhall be withour remedy, 
if debt ſhould nor lyc againſt the firſt Leflee.. | 

Third!y,There'is privity of contra@ and eſtate to- 
ether, as, betwixt the Leſſor and the Leflee. 

If a tenant in Dower,or tenant by curtefie, aflign 
aver their cſtate,yet the priviry of the at.on remain- 
eth berween the heir and chem, and he ſhall have an 
adion of waſte againſt rhem for waſte done, after the 
aſſignment, bur it che heir grant over his reverſion, 
then the privity o* ri16 ation is deſtroyed , and the 
Grantee may not have any aCtion of waſte, bur only 
againſt the aſſignee;for berween them is a priviry of 
eſtate, and berween the Grantee and the Tenant in 
Dower,&c is no privity at all, 

If a leflor enter for condition broken,or if a leſſee 
ſurrender to the leflor, yer the leffor may have an 
. aQtion of debt,for arrearages d1e before the conditi- 
an broken,or rhe ſurrender,and this in reſpe& of the 
contra@ berween the lcſsor and the leſsee 36 of Jche 
Queen, t17le and. Glgvers Caſe adjudgedsthe lefses 
aſligns his intereſt, the leſsor bargains, &c. the ve- 
yerfiongrhe bargaince ſhall nor have debr againſt the 
leſsce,bur agreed, thar the leſsor himſelf might. 

| 37 Eliz, 
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27 Eliz, in Panco Regis, Int. Overt oa and Siddalls 
Two points were reſolved, Firſt, if an Exccutor of a 
leſsee ſor years, aſſign over his intereſt,rhat an aRiy 
of of debt doth nor lyc againſt him for rent due after 
the aſſignment. If a leſsee for years aflign over his 
intereſt and dye, the executor fhall nor be charged 


' for rent due after his death, for by the death of the 


leſsee, the perſonal privity of che contraR (as to the 
aQion of debt) in both rheſe caſes were determined, 
4o of rhe Queen, Brome and Hores.Caſe. A leſsee of 
three acres rendring rent,afligns-one to B. the leſsos 
ſulfers a recovery to the uſe of C,in fee,who bronghr 


debt againſt the firſt leſsee, adjudged ir lyes, for the 


leſsee afligned his inrereſt,bur for parr,for the privity 
of Eſtate remains,becauſe he aſſigned bur part,q41 of 
the Queen, M row and Tyrpins Caſe,in debt againſt 
rwo Adminiſtrators, upon a leaſe made to their Tee 
ſtator, the Defendants plead,rhat before the rent ar- 
rear, the one of chem had aſſigned all his intereſt ro 
I. S. of which the Plaintiff had notice, and accepted 
the xenr by the hands of the aſſignee, due after the 
aflignment,. and before rhat this rent now demanded 
way due, the Plaintiff demurred, and adjudged 
againſt him, becauſe the privity of the contraft was 
d. termined by the death of the leſsee, and therefore 
afrer- the aſhgnment made by the, Adminiſtrator, 
debt doth nox lie for rent due after the affignm, Al- 
ſolit was ſaid,thar if a leſsee aſſign over his term,the 
tefsor may charge rhe leſsce or Fis Aſſignee ar his 
Eleftion. And if the leſsor accept the rent of the 
AſGgnee, he hath determined his Ele&ion, and ſhall 
not have an aQion after againſt the leſsce, for rent 
dug after the aſſignment, no more than a Lord ha-+ 
ying received the rent of the Feoffee, ſhall avow up- 
en the Feoffor afterwards. 

K . | Butler 
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64 Butler and Bakers Caſe, Lib, 3. 
Butlcy and Bk 1s Caſe,z3 and 3.4 0f the Duren,ſo.25, 


vV 7.B.& his wife ſeiſed of the Mannor of H. {by 


an cſtare made to them during coverture for, 


the joynrure of rhe wife)in tail,holden iz Capitezand 
W. ſciſed of land in F.beth which amount to a third 


part of all his lands;and alſo of the Mannor of T. :z 


Capite,which amounts to two parts, W.dcviſes T, to 
his wife, upon condition that ſhe fd rake no for- 
mer joynturezand died the wife in pays refuſed H.the 
queſtion was, whether the Will were good for the in- 
tire Mannor of T. or but for part, by the Star. of 3 
& 34 H.8, Reſoly That.at common Law,if a gifc be 
ro a husband and wife in tail,&c. the husband dyes, 
the wifc cannot deveſt the free hold by any verbal 
Waiver or diſagreement in pays; as if ſhe ſay before 
entry, that the will never agree to it, ſhe may enter 
when the pleaſes; ſo, if (he faith( reciting her eſtate) 
that ſhe aſsents,&c. to the ſaid eſtate, yet afcerwards 
ſhe may waive it in a Court of record;bur if ſhe en- 
rers into the land, and rakes the profits, though ſhe 
ſaith nothing, -tis a good agreement in Law, for the 
Law more rc{pe&s a&s without words,. than words 
without as, & a freehold ſhal not be ſo eafily deve» 
ſed, to the intent that the tenant to the Precipe 
ſhould bethe berter kno. yn.Bur as an a& in Pays may 
amoltnt to an agreement,ſo.it may amount to a difa- 
greement,bur this is always.of one & the ſame thing, 
if the teriant by deed infeoff theLord,and a ſtranger, 
& maketh livery to the Lord, if the Lord diſagree by 
word, cis worth nothing; and if he enters generally, 
and takes the profits,*ris an agreeinent; bur if he di= 
ſtrains for his Seigniory, *ris a diſagreement, yet in 
ſone caſes a claim by words ſhall dire& the entry to 
be an agreement to one eſtate,and a diſagreement to 


enother, &c. Sce the Book at large, bur a man may 
deveſt 


\ 
1 
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deveſted the property of Goods and Chartels, or ant 
25. | obligation ſealed ro him by diſagreement i pays, 

Reſolv. That though the cſtate was created by way 
( on of uſe, which uſe,before the ſtature, might have been- 


for” Þ waived in pays; yer now the ſtatute hath ſo incorpo- 
and ratcd the uſe and poſſeſlion of the land, that it can- 
ird nor be waived z# pays,more than an eſtare creared by 
+72 feoffinent,&c.yer 'rwas here reſolved,That the refu- 
- ©. Nl ſal zi pays to have H, and the entry, and agreement 
for- F to Twas a good agreement to the onezahd difagree= 
oy ment to the other, Ard this by 27 H.8 c. 10. If any 


woman hath lands, ec. aſſured after marriage,Cc. at- 
3: | rec the death of the husband,ſhe may refuſe her Joyn- 
ture, and take ber Dower, &c. And upon theſe words 
J*"> F the Court agreed, That a woman might refuſe her 
Toyntare 34 pays, and be indowed by conſent or writ, 
fore The great doubt was, if by his refuſal of H. by ope=- 
net F ration of Law, it doth deſcend immediately to the 
ac} Þ heir after thedeath of the Deviſor, for to ſatisfic the 
ards Þ facure which ſaith, The King ſhall take for his third 
NB part ſuch Manaors, &c. as ſhall deſcend, epc. immedi- 
the d'ely after the death of the Deviſo;. | 
the Reſolv, Firſt, Upon the reaſon of the common 
Trds B f.aw;the retuſal ſhall nor have ſuch relation that the 
-VC* Bf deviſe ſha!l be good for the intixe Mannor of T. for 
CIPe BF a relation is a fi&tion of Law, to make a nullity/ of a 
0) Ny rhing ab initio, roone certain incent, whichpA eruch 
ifa- Wl ad being, and that propter neceſſitatem, ut res mags 
Ing, valeat,7/a8 pereat.t1 E.z.The law will make a nulli- 
SD ty ab in:tio, tharthe wife ſhall have dower,bur nor as 
© bY WW to a collateral intent,as Frhe reverſion were granted 
Iy, Bf of che lands which the husband and wife held in tail, 
 di- @ and the wife for to have dewer diſagrees, yet the 
CI i grarit is good, for ſhe may be endowed, though the 
V0 grant ſtandz and relatio eft fi juris, & intenta ad 
OS 4249:; And though relations aid as in law, as Dow - 
may E os 
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er,ycr twill never aid the as of the party, to avoid 
them by relation;as a man infeoff; an infant,or feme 
covert, and after gives,&c. or deviſes the land, or 
any thing our of it, the infant or husband diſagrees, 
this (hall have relation betw:xt the parties, that the 
infant or husband ſhall not be charged in damages, 
but ſhall nor make the void deviſe,&c. good, A leaſe 
for life, the remainder to the King, the King grants 
his remainder, the deed 1s inrolled, it ſhall have re- 
lation ro make this paſs ab iztio ro the King, not to 
make the void Patent good, And as relations extend 
only to the ſaine thing, and the ſame intent; ſo alſo 
ro the ſame patties, not for to prejudice a ſtranger : 
feoffmenr of a Mannor, and a long time after livery 
the tenanrs attourn, this ſhall have relation co make 
the ſervices paſs ab 3ziti0,or otherwiſe they could ne- 
ver paſs, nor be. parcel of the Mannor, but nor fer to 
charge thetenants for the arrerages in the mean time 
So here, the refuſal ſhall relate as to the Mannor of 
H only,not to T.and to the wife only,burt nor to pre- 
Jadice che heir{upon whom part of the Mannor of T, 
deſcended)to make rhe deviſe good forthe third part 
which was void*at che rime of the death ; For, Om 
teſtamentum morte conſummatum eſt &as it was at the 
death, fo ir ſhall remain. Reſolv. Thar after the ſta» 
rute of 27 H.8. and before the ſtarure of z2 H $.the 
Mannor of T. y as nor deviſable, and therefore when 
the dev.ſor hath nor purſued the authority,which the 
at of 32 and 34 2.8, gives, *twas vo d for part. 


The firſt branch he hath nor purſued,which ſaith, 


(That ally&c. having a ſole efiate in fee- ſimple in any 
Mannors,@c.ſhill have ful and free liberty, c.10 diſe 
poſe by his laſt will in writing, as much as of, &#c. as 
ſhaB amouzt to the clear yearly value of 2 parts in 3 to 
be divided. For he had not the Mannor of H, for his 
wife had ir joyntly with him,See many _— 

| cs 
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| fexin the Book at large, adjudged upon this word: 
- (Having)in the ſtatutes, the 12:17 of a Will ought”. 


to be full and perfe&,which is the writing, & there= 
fore if the dev ſor command one to write his-Will;8 

he deviſes white-Acre to A-and his heirs, and black- 
Acre to B.and his heirs,and dies, before the deviſe to: 
Bis writtenzyet the deviſe to A.is'goed, Pur if he de- 

viſes to A &c. upon condition, and he writes the de- 

viſe, and the reſtacor dies before the: wriring of the 

condition,'ris void;for inthe one caſe the deviſes are 

ſeveral, and the one is perfe&; inthe other Caſe tis 

maimed and imperfe&-z for the intire deviſe was nor 
fullypur in writing; ſo 'twas reſolved in the Caſe at 
batr,:that- neither the commencement, nor the-end: 


'of the Will was full or perfeQ;for at the time of wri- 


ting'of it,and at the death'of the deviſor, he had no 
power in reſpe& of the joynr eſtate inH.to diſpoſe all 
the Mannor of T. which amounts to the value of two 
pars of all, Alſo, upon the firſt Branch, he oughr'to/' 


have a ſole eſtate, and here his wife is joyntlyſeiſed: 


with him, and ſhe cannot diſagree during coverture. 
The ſtarute gives liberty ro him for to deviſe rwo- 
parts by Will, bur this 15 to be intended of ſuch land; - 
which he might convey by a& executed; bur here by 
reaſon of the undivided eſtate of the wife, he cannor 
diſpoſe irbur during coverture.Alfo the third part of 
cleay yearly value is ſaved to the King, and the inten 
of the ſtatute wa*,thar-the King ſhall have the equal 
benefit at leaſt fo: his third parrzas the deviſee-hath 
for rwo' parts; but here the diviſee had two parts ab- 
ſolutely,& the King bur a poſſfibility,viz. If rhe wife 
would diſagree,which is at her pleaſgre,and this ſta« 
rare hath been conſtrued,that equality ſhould be ob 
lerved, Aman which held three Mannors of three 
Lords,could not deviſe two of them, bur two parts of 
every one,upon theſe words (Clear yearly gn ©" 
F z aid 
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68 Bitler and Bakers Caſe. Lib.z. 
ſaid thar of Inheritances, which are not of any yearly 
value,ſone are deviſable,ſome not,as bon e& catalli 
feloaum,fugit. or utlagat, Fines,amerciaments within 
ſuch a Mannor or Town, theſe cannot be deviſed, nor 
left ro deſcend, bur a Lze!, Warf, or Stray, or other 
herediram:nt appendant, or appurtenant to a Man- 
nor, paſs by deviſe of the Mannor with ch*appurte- 


nances as incidents, and the ſtature had no intent for - 


ro diſmember theſe things,which by lawful preſcrip- 
tion had been unired.Bur if a hundred,with goods of 
Felons, Outlaws, Fines, Amerciaments, return of 
Writs, and ſuci1 other caſual hereditaments, within 
the ſame hundred, have been accuſtomably demiſed 
for a yearly rent, they may be deviſed within rhe 
purview of the ſaid at.* Twas ſaid upon the words of 
the Star. which ſaics,that he may deviſe arent com- 
mon, &c. Out of twoparts, that a deviſe of a rent of 
the full value otit of all is void, but our of two parts 
*tis good, And *twas obſerved, that upon 32 H. $. a 
deviſe of all his land had been good for two parts, as 
adjudged in ##!02s Caſe, for land is ſeverable, but 
a rent is a thing intirc, and 34 H. 8. only gives au- 
thoriry for to deviſe it. 


. The ſecond branch which ſpeaks of diviſion, can- | 


not be ſatisfied; for, during-his life, he himſelf could 
not (et it out) and after his death, ir ſurvives to the 
wife. The third and fourth branch is nor ſatisfied in 
this word (:mediately)for till diſagreement,withour 
queſtion the Mannor of H,. ſurvived to the wife, and 
if an office had been found before diſagreement,with- 
out doubr,the Queen ſhould have a third part of the 
Mannor of T. and the deviſe being void ar the death 
ef the deviſor, and the third part lawfully veſted in 
the heir by deſcent, it cannot be made good and de- 
veſted by a ſubſequent diſagreement. L'ttler. deſcent 


to the heir of tenant by the courtelie of a _— 2 
| : reels K 
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reſs, doth |nor- take away entry, for the heir comes 
not in immediately, and 'twas agreed, if a man devis 
ſes two acres holden by Knights ſervice,and a reverſi- 
on upon a leaſe for life deſcends to the heir z this is 
no immediate deſcent within the ſtature, bur the 
third part of the two ought to deſcend; ſee many cx- 
ce'lenr Caſes of deviſes adjudged upon the ſtarute. 

Another good Caſe of relations, Fenwngs and Brags 
Caſe, a difſeiſee makes an Indenrure purporting a 
leaſe for years, and delivers it to a ſtranger, our of 
the Land, as an Eſcroul, and Jo ers, for to 
enter, and deliver this as his deed, to the Leffec,who 
doth ir, and adjudged a good leaſe, and this diver- 
ſity agreed, "vs | 

Firſt, When the perſon ar the firſt delivery hath = 
nor ability to make the contra&, and before the ſe- 
cond delivery hath, 'tis void as-an Infant, anda 
Feme- covert; otherwiſe, when ar firſt delivery, the 
perſon hath ability, bur cannor perfe& ir, rill an im- 
pediment removed, which is done before the ſecond 
delivery, there*ris good as at Barr. | 
Reſoly. Secondly, T hat to ſome intent the ſecond 

delivery ſhall have relationto che former, by fiction 
of Law, #t res mags valeat quam pereat, as if a Feme ( 
{ole deliver a Leaſe as an, Eſcroul, and after _ 
husband or dyes ;- yet by the ſecond delivery 'tis \+- 
gond deed ab 3n11303 and roſome intent, ut res magyi 
valeat,e&c. it ſhall nor relate, yer in truth, the fe- 
cond delivery hath all its force by the firſt,and is bur 
an execution and conſummarion of the former, as at 
Barr; for if it ſhould relate to the firſt delivery, then 
it, would avoid the leaſe, for ic ſhould be made by 
one who was out of poſſeſſion, &+- Fidtio legs inique 
operatur alicui dammum vel injuriam. | 

Thirdly, *Twas reſolved, that as tocollateral a&s, 
that there ſhall be no relation Omninezas if the. Obli- 
F y gee © 


', = Ratcliffes Caſe. Lib. 3. 
geereleaſc before the ſecond delivery, ſuch releaſe 
3s void, | 


Ratcliffes Caſe, 34 of the Bucen, f0!.37, 
A Feme ſole deviſes Socage {land ro the ſon of 


her daughter in tail, the remainder -ro two Si- 
RKers of the deviſee, and to the heirs of their two bo- 
dies, by equal portions ro be divided, -the remainder 
in-fee rhe Mother of che daughrers , and dies; the 
fon dies witheur iſſue 3 Marthi one of the daughters 
dwelling inther Mothers houſe (daughter of the de- 
viſor) within the age of 16, and above 14, departed 
t the ſecond hour in the night, with the conſent of 

: the husband of her Mother(in whoſe houſe ſhe was) 


"eight miles, and there married E R. The iflue was, 


whether E. R. che Mother, had the cuſtody of the 


ſaid M. at the time of the contra& :and marriage 
_ - aforeſaid;for if ſhe had, then the land of M. was loſt 
Eby the ſtatureof 4 and 5 P. and M: car;8, © 
Reſoly. Thar there were 'two manners of cuſto- 
.dies,or Guardianſhips;the one by.rhe common Law, 
.he other by the ſtature; at common Law, 4 manner 
of Guardians,viz, Guardian in Chival: y,Socage,Na- 
rare, by Nurture, The firſt wo are fully deſcribcd 
i1.our Books; bur grear;controverfie was at barr, 
For Guardian by!Nature: Some held,that the Father 
only ſhall have the cuſtody of his ſon and heir ay- 
parent,within agez.not the Mother, Grandather,&c. 
Alſo,tharthe Father ſhall nor have che cuſtedy.of his 
daughter and heir, for ir ought robe ſuch an heir, 
.as thall continue ſole and apparent heir ; as the 
father ſhall not havethe cuſtody of the youngeſt ſon 
in Borough Engliſh,for tenure in-Chiyalry, Others 
aff: m, rhat.nar only the Father, bur every anceſtor, 


male or female, ſhall haye the cuſtody of his heir ap» | 


parent, 
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Lib. 3.  Ratliffs Caſe. *C 
pirent,male or female Treſpaſs quare 1.conſanguine”, 
um & heredem of the Plainriff, cups maritagium a 

i» [um pertinet, &c, rapuit, &c lyes. The Mothet 
(chough ſhe had no land) brought raviſhment out- 
ward of ] her ſon and heir, againſt the Grandfather, 
who had land that might deſcend, By the Court beth 
erre,for *ris true, that every anceſtor ſhall have tref< 
paſz or raviſhmenc of ward againſt a ſtranger, for his 
heix,male or female,and the writ thall ſay, C144 mmds 
ritagium ad ipſum pertinet;and good reaſon,for the e» 
ſtabl1ſhment of his houſe conſiſts upon providing of 8 


convenient marriage for his heir apparent, & it mat» 


rers not of what age ſuch heir is, but ſach aHion lies: 
nor againſt Guardian in Chivalry, by any of his an- 
c:Fors bur the Father. $9 cheCourr reſolv'd here,the 
Mother could nor be guardian in Socage, if the land 
had deſcended to the daughter ; Nor by nurture,bee 
cauſe ſhe was above 14, but che common Law gives 
remedy againſt a ſtranger as aforeſaid, Reſolved 
here, che Mother ſhall have rhe cuſtody within the 
provifion of che A& which hath ordained rwo new 
manners of cuſtodies, x . By reaſon of nature, 2, By 
aſlignarion; the firſt, the Farher, after his death the 
Mather; the ſecond by afſignarion of the Father, by 
his will, or any a@ in his life. See the Book at large. 
for rhe.cxpoſition of this ſtature. 
Reſolv. Thar the aſſent of the husband was not 
material, for rhe ſtarure hath annexed the cuſtody 
ro the perſon of the Mother, jure nxture,which is in- 
ſepirable,and by marriage cannot he transferred ro 
the husband, the Father ſhall not forfeic the ward- 
ſhip by ourlawry, nor ſhall his Executors have it. - 
Reſoly Though ſhe departed our of the houſe fix 
hours before rhe contraſt, yer, in judgment of Law, 
the Mother had the cuſts.Jy ar the rime of rhe con» 
era; for, 'cis inſeparably annexed ro the perſon '«f 
the Mother, F 4 : Reſoly, 


72> Ratcliffs Caſe. 
Reſolv; Thar by this deviſe, the two daughters 
were tenants in common in tail, by theſe words 
(equally to be divided) though they never make par» 
rition 23 faft, and ſo ir hath been often adjudged. 
Reſoly. Thar the husband and wife dam{el, had 
good title upon this verdiQ againſt the other daugh- 
rer; for, by theſe words (to the next of biz 10 whom the 
inheritance ſhould/&-c.come after ber deceaſeduring the 
life of ſuch perſos,whbo ſhall ſo contraft, vc.) it ſcems 
the daughter ſhall nor have the forfeiture , for 
though ſhe be of the blood, yer if M. dye, her iſſue 
ſhall haye rhe land, if withour iſsue, the Mother in 
the remainder, | 
; Tothe objzeRion,that the Mother cannor have ir, 
for ſhe is not of the bleod of the daughter, but e con- 
tra Father, or Mother are not next, to vw hom admi« 
niſtrarion ſhall be granted; and land ſha'l eſchear , 
rather than it ſhall go to Father, or Mather, 
Reſolved often againſt 5 Z. 6. that the Father or 
Morher are next to whom adminiſtration may be 
ranted,and Littletonſays,that rheFather is nearer of 
Blood than the Uncle, and therefore the Father ſhall 
have a remainder limited to the next of blood of the 
Son,bur he ſhall nat have an inherirance by deſcent 
from the Son, for a Maxim prohibits it. And *twas 
Caid at barry -if he in reyerſian had been brother of 
.the half blood, he might have entered, as proximu 
de ſanguine,yet none of the half blood could inherit. 
See the Book ar large,where is excellent learning of 
deſcents; as alſo the learning nf Poſſeſſio fratyis, &>c. 
Reſolved by theCourrt;thar it dorh-nor come in que- 
ſtion, who fhall enter for the forfeiture by the ſtar. 
for the iſsue was joyned upon a collateral point, whe- 
ther the Mother had the cuſtody ar the time »f the 
.contra&; and the finding gf the Ky is not material, 


Lib. 3, 


and rherefore, though the Plaintiff (who was leſ "e | 


 UMI| 
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| Bojtons Caſe. 73 

of the/husband of the damſcl,as appeared) had good 
title againſt the defendant, being leſsec of the hus- 
band of the other Siſter, yer, becauſe the iſsue was 
found/againſt him, judgment was given Dmnod nhil 


captat,&c. 


Boytons Caſe,z5 Eliz.in hancoreg#;f0.43, 
Writ of cap. ad ſatisfariend. is retornable at Weſt » - 
mipſtcr dic Lune prox, poſt, Craſt. Animar. the par= 
ty is arreſted, the Sheriff is not bound to bring the 
priſoner in re(fa Linea, from the place where he was 
arreſted, or from the County, Bur if he have the pri- 
ſorer in Courr ar the day of the return (being never 
out of his cuſtody in the mean ſcaſon) it is good : 
Burt jf a Sheriff or a Bayliff aſsent,that one who is in 
execution, and under their cuſtody, to go our of the 
Gaol for a time, and then to return, yer although he 
return at the time, iris an eſcape. And ſo it is like» 
wiſe,if a Sheriff ſuffer him ro go with a Baylff or a 
Keeper, ,for the. Sheriff aughr ro have him in arfa 
cuſtodia,and the ſtarute of Weſtminſter 2. cap. 11. ſays, 
Lud carcert mancipentur in ferris. . So as the Sheriff 
may keep him in Iron and fetters, to the intent that 
they may ſooner ſatisfie their Creditors. The Sheriff 
upo!1 a Habeas corprs for one in execution may bring 
the party what way he will,ſo as hc have his body ar 
the day, according to the Writ : If one in execution 
eſcape out of the Gaol,and fly into another County, 
the Sheriff upon freſh ſure, raketh him again before 


- any aQion brought againſt the Sheriff, the Judges 


have adjudged this noeſcape;and if one in execution 
eſcape de [04 tort.and be taken again, he ſhall never 
have an audita querela, becauſe a man ſhall not-rake 
advantage of his ewn wrong. 


Sir George Brownes Caſe, 36 of the Durensfo.56. 


fee, in the life of his Mother, tenant in ſpecial rail 
| levies 


Frog in ſpecial rail, the remainder-ro himſelf in 


74 Sir George Browns Cafe. Lib, F: 


levies a fine(intruch,with Proclamations,thouph rhe 
were not found) ro Sir 6.8. the Mother (living the 
Son) leaſed for three lives, which was not warrant. 
ed by 32 H.3 upon which Sir G. B. entered. 
Refolv. Thar the leaſe for three lives,though with. 
out warranty, was within 11 H.7.whic' ſaith, (diſcon- 
tinze, alten,reteaſc, or confirm with warranty) for, the 
znrent of the ſtature was, to prohibit nor only eve. 
ry barr, bur every manner of diſcontinuance which 
purs the heir to his real ation ; and becauſe a re- 
leaſe or confirmarion, is no diſcontinuance w.thout 
warranty ; the warranty referrs to them, to make 
themequivalenr to an eſtare which paſſcrh by livery, 
Note, the title of the AQ (D:/continuance of right, or 
eſtate) alſo in the AQ cis ſaid, If no ſuch diſcontian- 
ance, warrant, nor recovery had been; fo that diſcon- 
tinvance ſtands in equal degree with warranty. ;,- 
Refolv. Thar if the iſſue had granted his rema 
der in fee only, and not barred his tail, he might 
have entered by the words of the AR, for the forfei-' 
ture, which faith, Every p:rſon to whom the intereſt, 
8c. title or inheritance, afier the deceaſe of the woman 
ſhould appertaingmay enter and enjoy, &c, as if no ſuch 
diſcontinuance had bcen made; and if no ſuch had 
been, rhe land ſhould deſcend to the iftue. 
Refolv. Thar in this caſe, Sir G.B. ſhall enter, for 
if no diſcontinuance had bzen, he ſhould enjoy it a- 
gainſt Artbony the ifſue,and all the heirs of his body, 


though the fine be levied in the life of the anceſtor, if 


for 32 H.8, ſaycs, In azy wiſe intailed to the perſon ſo 
levying the fine, or to any of bes anceſtors ; and though 
it. work, part by conveyance, part by concluſion, yet 
rhe rail being exrin& by the fine, Sir G.B. in re- 
mainder ſhall enter; The ſame Law in this caſe, 
though the fine were without Proclamations, for the 
zafſuc againſt his fine cannot enter ; bur rhe entry of 
the<conuſee is lawful, Anderſon 


LIMI 


Lib. 3. Rigewaies Caſe. 75 

- Anderſon ſaid, where *twas inverted (ro make an 
evaſion out of this AR) that a women ſhould accepr 
a fine come ceo, &c, and reader for a thouſand years, 
prerending this not within the words{(dzſcontinur, ali- 
en,releaſe with warranty,&c. that this was an aliena - 
tion within the intent of theAR or otherwiſe the ſta- 
cure ſhould ſerve for nothing,and ſo it hath been re= 


ſolved. 


Rigewaies Caſe,z6 Elin ban's wegi5of0.52, 


A was reſoved pertot. Cur althoughthe priſoner in 
execution eſcape our of view; yer if freſh ſute be 
made,and he be taken again in ecents inſecntione, he 
ſhall be in execution, otherwiſe ar the turning of a 
corner. Or by entring into a houſe, or other means, 
the priſoner may be our of view;and although he fly 
into another Country, yet becauſe the-eſcape was of 
his own wrong,whereof he may nor take advantage, 
he Sheriff upon freſh ſure may take him there, and 
he ſhall be in execution, Bur if the Plaintiff bring 
hisa&ion againſt the Sheriff upon the eſcape, before 
that the Sheriff rake him; or if the <heriff do nor 
make freſh ſure, | yer in both theſe caſes the Sheriff 
may take him,and keep him in his cuſtody, until he 
make agreement with him,or he may have an ation 
of the caſe for his wrongful eſcape. And although the 
def:ndant be taken upon a cap ad ſatisfaciendum, and 
eſcape, yetif the Writ be not returned and filed, rhe 
Plainciff may have a new cap. nd ſatisfacrend. againſt 
him, and rake him again, and he ſhall nor 'rake ad- 
vantage of his own wrong, Bur if the Plaintiff will, 
he may charge the Sheriff with the eſcape, if he did 
not rake him again in freſh ſure before the aQion 
brought; and when the priſoner eſcapes of his own 
wrong, and be taken again, he ſhall never have an 
audiza querela againſt the Sheriff, Bur ir is a: 


76 Lincoln Colleape Caſe. Lib.z. 


if he eſcape with the conſent of the Gaoler, then he 
may nor rake him againz and if he do, then he way 
have an audita querela. 

Reſolved, that rhe barr was inſufficient, for the 
Plaintiff counted of an eſcape in London,and, the de- 
fendanr juſtifies the retaking in Devonſhire, mou 
the eſcape at London was n2t anſwered;bur thePlain. 
riff nor denying the freſh ſure, bur by Proteſtation 

-relying upon this,that ke was out of view, *rwas ad- 
judged againſt him, bur if he had demurred upon 
the barr, he ſhould have had judgment, 

Reſolved, that after Demurrer,there ſhall not be 
a Replecader, for the parties by mutual conſent have 

' pur themſelves upon the judgment of the Count, 
and therefore 65 10008 rheir conſent, they cannot rc. 
plead, and fo ſeveral times adjudged. 


Lincoln Colledge Caſe, 37 & 38 of Uſe Ducen, fo. 59, 


Ulsband ſciſcd ro him,and to his wife for life, and 
co the heirs of the body of the husband, dyed, 
the iſcue, in the life of the wife, then tenant of rhe 
frce-hold(for fo the pleading was )which (hill be in- 
tended by diſseifin,for no ſurrender or forfeiture was 
alledged, 4 H. 8. ſuffered a recovery, with finglc 
voucher by agreement, that the recoverors ſhould 
infeoff L. 8c. to divers uſcs,and thar the wife ſhould 
releaſe to them with warranty, which was done ac- 
cording 11 H. 8, The wife dyed, after the iſsue dy- 
ed; after his iſsue in the third degree entered ; the 
queſtion was,wherher the collateral warranty ſhould 
| bind ; the recovery did not come in queſtion, for by 
the pleading it ſhall be intended, that he was ſeiſed 
by other title, than by the rail,ſo the Gngle voucher 
not material. ; ; 
Reſolved, that though the firſt branch of the Sta- 


rute 


Lib. 3.  LincolnCollage Caſe. 77 
ture of x1] H.7.ſays, that the warranty ſhall be Yoid, 
yer the clauſe following(& that it ſhald be lawful,8c. 
to enter)being annexed ro the firſt, expounds rhe ge- 


 nerality of it; and though he ro whom rhe intereſt, 


&c. after the death of the wife appertains, may avoid 
it by entry, yct *cis in force againſt all others; and fo 
the ſudges have expounded other ſtatutes, 8 H.6. 
All Ourlawries ſhall be void, except a Capias be a- 
warded againſt the party, in the County, where,&c. 
yet this ought to be avoided by error. The ſtature 
of 1 of the Queen ordains that all grants, &c. by a 
Biſhop, in other manner than, &c. ſhall be utterly 
void, bur 32 and23 of the Queen, berwixt Sale 
and the Biſhop of C, and L. a grant of anextave- 
dance of a Church (not warranted; &c.) was not 
voidable againſt the Biſhop himſelf,burt only againſt 
his ſucceſsors. + And with this reſolution agrees 
27 H.8. upon the ſame ſtature of 11 H. 7. | 
Reſolved;thar this warranty was our of the intent 
ef the AR, which only reſtrains warranty which 
prejudices the heir in tail, or thoſe in remainder, 
bur when the warranty,&c. of the wife, is bur for to 
rfe& and corroborate the eſtate aſsured by the iſ- 
ſue himaſelf, 8c, 'tis nor reſtrained by the AQ, for ir 
ſhall be intended to the benefit of the heir, which is 
rhe reaſon that a common recovery is nor reſtrained , - 
by . 2, fot the intended recampence ; and if the 
wife and the iſsue had joyncd in a fine, this had bar- 
red the tail, ſo, if the wife had ſurrendred, the iſsue 
might have ſuffered a recovery. H. 39 of theQueen, 
the caſe was, that the younger Son tenant in tail 
by deviſe, was vouched in a recovery ſuffered by a 
woman tenant for life, by the ſame deviſe, and this 
was to the uſe of the yvouchee,and his heirs, who dy- 
ed; and *rwas adjudged, that the. Siſter of the you- 
chee by the intire blood ſhall have it, nor the elder 
brother, 


78 Lincoln Colledge Caſe, Tib.3. 
brorher, and'rhar the recovery was nor within 14 of 
the Queen, though ſuffered by tenant for life z and 
the ſtarure ſays, that ir ſhall be utterly void, for 
mas not the intent; that the AR ſhould extend po 1 

- recovery, in which: he in remainder in tail was 
vouched,who had an eſtate that might continue for 
ever,and had the power to dock all the reminders ; 
ſo hzre, this ſtatute doth nor exrend co this warran- 
ty, becauſe, &c. 

Reſolv, When the firſt iſſue diſables himſelf, for 
ro take advantage of rhe forfeiture,and die-3his iſſue 
ſhall never take benefit of it, becauſe he was not i 
10491 11turz, nor had the immediare intereſt ar che 
time; and this was Sir G-orge Brow4es Caſe before, 
where rhe iſſuein tail inri\e life of his Mother, te- 
nant in ſpecial tail, levied a fine without procla- 
'mations; and here.if erroc were'in t1e recovery, the: 
warranty barrs him of his ation, becauſe he himſelf 
by his own aRzharh barrd his-entry, Bur here, if the 
wife had releaſed, 8c, after the death of the ifſuehis 

- iffſhe might have avoided the warranty, 


Note, (Reader) it ſeems ro me, if in ſuch eaſe a 


woman levies a fine;or ſuffers a recovery,though the 
duughter enters or nor,. and thovgh ſhe joyns in the 
fine, or is youched in the recovery, or by any other 
 a& diſables her ſelf, yer the Son born after ſhall take 
advantage of ir; for entry upon the Aﬀtof 11 H.7 is 
not like entry upon the ſtarnteof 6 R 2, cap 6. For 
there the daught-r by expreſs words hath it as a per=- 
quifite, bur upon x 1 H'9. per formam do21. 

Reſo!v, If renan: in tail, in of another eſtate, ſuf- 
fer 4 co nmon recovery, and a collateral anceſtor re- 
leafes :vir'y warranty to the recoveror.after the reco- 
veror mak:s a Feoffment ro uſes, which are execyred 
by te ſtature of '27 H. 8. and the anceſtor dyes, 
though the eſtate be transferredin the ptr” the 

elcent 
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lib, 3, Pennants Caſe. 


79 
deſcent of the warranty yer it ſhall bind,and the rer- | 
re-tenant ſhall rebutr. See excellent learning upom 
this point,where an eſtare transferred in rhe poſt,be- 
fore deſcent of the'warranty,ſhall bind, where nor, & 
where there fhall beReburrer in ſuch caſe,where nor. 


Pennants Caſe, 38 of rhe Ducen, f0. 64. 


Eaſe for years upon condition thar the lefſce 

ſhall nor aſſign, &c. withour affenr of rhe leſſor, 
he afſigns,&c. the leflor,not having notice of the aſ- 
ſignmenr, accepts the rent due after,. and enters 3 
it was adjudge for the leſſor his entry lawful; for 
that the condition being collateral,the breach wher- 
of may be ſo ſecrerly contrived, thar it is nor poſſible 
for the leſſor to have notice thereof,and norice in this 
caſe is material, and ifſuable zfor otherwiſe the lefllee 
might take advantage of his own fraud. Bur if a man 
make a leaſe for years, rendring rent upon condiri- 


on, if the rent be nor paid to re-enter, in this cafe if 


the lefſer demand the rent,*and the ſame is not paid, 
if after he accept the rent{before rhe re-entry made): 
due at another day, he hath diſpenſed with the con- 
dicion;for there the condition is annexcd to the rent, 
and he(having made demand of the rent) well knew 
the condition was broken, bur although in this caſe, ' 
that he accept the rent due ar the day, for which he 
made the demand, yer he my re-enter, for as well 
before, agafrer his re-entry, he may have an ation 
ef debr, for the rent upon rhe contra berween the 


leflor and the leſſee; 


If the leffor diſtrain for the rent for which the 
demand was made, he hath affirmed the leaſe; for 
afcer the determination of the leaſe, he may nor di- 
ſtrain foſ rcnr. - —— | 

It was alſo reſolyed;thar as well in caſe of the con- 
| dition 


—_—— 


46 \ : 34 L Y 


$0 Pennants Caſe. 
dirion annexcd to the rent, as in caſe of a condirion 
annexcd ro any collateral a&,it the concluſion of the 


* 


condition be, that then the. leaſe for years ſhall be 


void, there no acceptance of the rent due art any day 
after the breach of the condition w:1l make the void 
| Leaſe good... 

Ref2lvedzthar as a voidable Leaſe cannot be affir- 
med by word, for money, &c, ſo the acceptance of a 
rent which is nor zz efſe, nor due to him which ac- 
cepts it, doth nor affirm the Leaſe as a gift ro a 
husband and wife, and to the heirs of the body of 
the husband, the husband dyes, the iſsue accepts the 
rent of the Leſs:e of the husband during the life of 
the wife, the wife dyes, yer the iſsue ſhall avoid the 
Leaſe, for no rent was due. | | 

And here is a diverſity b=tween a Leaſe for life, 
and for years, in caſe of a Lzaſe for life, tho g' the 
concluſion of the condition be, that it ſhall be voi, 
yet acceprance of a rent due before the breach, ſhall 
affim it, for the free-ho'd being created by livery, 


cannor be d2termined before entry, If the ſucceſsor. 


accept the rent upon a Leaſe for years of a Parſon, 
Vicar, Prebend, *ris worth nothing, for *cis void by 
' d-ath, otherwiſe ofa Leaſc for life. But if the ſuc- 
ceſsor of a Biſhop, Abbot, or Prior, Accept the rent 
upon a Leaſe for years, he ſhall never avoid it, for 
rwas Voidable only. 


Note { Reader) it ſeems to me, if upon a Leafe for . 


life, the Leſsor accepts the ſame rept which was de- 
mand:d,he hath afi.med rhe leaſe,for he cannot ac- 
cept it as due upon any contra, as upon a leaſe for 
years;for wh:n he accepts it,he cannot have an aRi- 


on of debt for. it, but his remedy was by afſize, ifhe' 
had ſeifin, or by diſtreſs, bur aſrer re-catry he may + 


have ana&ion of Debr. : 
If he that hath a rent-ſervice, or rent charge, ac- 
| Ce pts 
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, Weſtbyes Caſes 81 
cepts the tent due ar the laſt day,and therefore makes 
an acquitrance;all rhe arrerages due befoiegare there 
by diſcharged, and ſo it hath been adjudged, in Hop = 
bins and Mortoins Caſe, ro, El. Dyer. 

A man is not bound to pay an annuity without an 

Acquittance, bur a rent ſervice, or rent charge he is, 

If che Lord accepts the rent or ſervice of the Feof- 
fee, he loſes the arrerages in the time of the Feoffor, 
though he makes no acquitrance ; for, afrer ſuch ac 
ceptance, he ſhall not avow upon the Feoffor ar all, 
nor upon the Feoffee, bur for the arrerages which in- 
curred in his time ; otherwiſe,where the Feoffor dies, 
and there is ſuch an acceptance, Bur acceptance of | 

rent or ſervice by the hands of the Feoffee, thall not j 

barr the | Lord of relief due after, for that is no ſere [4 

vice, if it were, debt would not lye for ir, 

*T was ſaid,if the Lord acceprs ſervices by the hands 
of the heir, infeoffed within age by colluſion, he lo- 
ſes the wardſhip. But againſt this *twas objeRed; 
Firſt, becauſe the Lord upon render of the arrerages. 
and notice,is compellable to avow upon him, Second= 
ly, he cannot be concluded before title accrued. An- 
ſvered:The Lord is not compellable, &c. for he may 
ſhew the colluſion, and arow upon the Feoffor, and 
by acceptance, the Lord waives the benefir of the ſta« 
tute, purges the colluſion, and loſes the wardſki Pe 


Weſthyes Caſe, 40 Elix, in Banco Reew, [01.71 
VV- ftby brought an ation of debt againſt $þ 7< 
ner & Catcher,Sheriffs of London;for an eſcape. , 
One Buyſtox wag in execution, and in their cuſtody, ar _ 
the ſace of one Bighton, and ar the Plaintiffs ſure, 
and at the end of their year, the Sheriffs delivered 
the body of Buſton (amongſt others) unto rhe new 
Sheriffs by Indencure, wherein the execution ar the 


ſure of Dighton, was mentioned, but the cxccurion ar 
G he 


B2 Dran & Chap. of Norwich Caſe. Lib.3 


the ſure of by was omitted, and Buyſtox till conti- 


nued inthe Gaol, and if rhe Defendants ſhould be 
charged in this Caſe with the eſcape, was the Queſti- 
on?And it was adjudged thar they ſhould be charg'd, 
for alchough he was within the Walls of the Priſon, 


yer that was an eſcape in Law, asto the Plainiff.. 


And it was reſolved, thit Eo intayit, thar the ancient 
Sheriffs delivered their Priſoners ro the new She- 
r:ffs, the eſcape began as to the Plainciff, 

Note hereby, thar the Law judgeth one that re- 
mains inthe Gaol ro have cſcaped ; and ir was reſol- 
ved, that the ancient Sheriffs ought to give notice 
to the new Sheriffs of all ex=cutions that rhey have 
againſt any, that are in their cuſtody; and it was alſo 
reſolved, until the Priſoners be delivered to the new 
Sheriffs, they remain in the cuſtody of rhe old Shes 
riff Notwithſtanding the new Letters Parents, the 
Writ of diſcharge,3nd the writ of delivery, And *twas 

| reſo! ved, thar if the old Sheriff die before a new one 
be made, the new Sheriff at his own peril ought to 
rake notice of all executions againſt any of the Priſo- 
ners; and rhis is for necefiity:;and if one in Execution 
break the Gaol between the death of the o'd She- 
riff, and the making of the new, this is no eſcape, but 
when the Sheriff is dead, all the priſoners are in the 
cuſtody of the Law, untill-the new Sheriff be made 3 
and although no freſh ſure be made after,they may be 


| Laken in poſseſſion,in whar place ſoever they come in, 


Dean and Ch ipter of Norwich Caſe, 40 and 41 of th 


Lucen, fol. 73. 
- TJ8.4z.30.tranſlated the Priery and Covent of the 


*Cathedral Church of the holy trinity of Norwich 


into the Dean and Chapter, &c.and diſcharged rhem 
by their ſpecial names,Tan de habit quam de regula; 
ipſoſqzdecanume? Capitalumsperpetiis temporibus durte 


wah 


UML 


| main the Chapter of the a4 though there can- 
| A 


| UMI. 


Lib.3. Dean & Chap. of Norwich Caſe $83 
turis corporavit, & granted therh all the Mannors,8&c. 
which of late belonged to the Priory; & granted thar 
they ſhould be the Dean and Chaprer of che Biſhop 
of Norwich, and his ſucceſsors:afrer 2 E. 6, the Dean 

/and Chaprer ſurrendered to the King their Church, 
and poſseflions, and he incorporated ther by rhe 
name of the Dean and Chapter, Sante & invididue 
Trin/tatis Norw* ex fundatione, E. 6, And regranted 
them rheir Church and poſseſſions, by the name of 

the Dean, &c. omitting ex fſundatione Regs. E.6. 

ObjeRed, that Hrrbert heretofore Biſhop of Noy- 
wich was founder, and being not party to the tranſ- 
larion, *cis voyd. | 

Anfwered, the King was founder, as appears by 
many Records,and by the foundation 5 bur,admir the 

Biſhop founder, yer the rranflation was good) for the 

Pope might have diſcharged a Monk of his profeſſion, 

and omg the King may do ir, by the ſtature of 

25 H,$. And thisrtranſ]ation is no prejudice to the 

founder,for he remains founder, and nothing is alter= 

ed bur the rule and profeſſionz and this Prior was eli- 
gible, 11.of the Queen Dyer Corbets Caſe,proves this 
very tranſlation good,8 by judgment of Parliament, 

33 H.8.ſuch rranſſations are good. All Chapters were 


' Monks,& notwithſtanding,their tranſlations intoPre- 


bends, or Canons, the Advowſon remains as before, 
But admit the tranflatien void, yer, *tis good by the 
ſtarute of 35 of the Queen, ſce the Book ar large. 


.* Obje&ed, when they ſurrendered ro E. 6. and he 
' regranted to them, by the miſ-naming of the Corpo= 


ration, for {cx fundatione Regis E. 6.) was omitted, 
the grant was void, and nothing paſsed, for the name 
of the founder is parcel of the Corporation. | 
Anſwered, notwithſtanding rhe ſurrender of their 
Church, their Corporation continues ; and they re= 


riat 


3 
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not be a Gardian of Chapel, when the Chapel and 
all rhe poſſeſſions are alened. InChriſtian policy twas 
thought neceflary, (for that the Church could nor be 
| withouc SeRs and Herekies) that every Biſhop ſhould 


be afliſted with a Counſel, viz, a Dean and Chapter, 
1, lo conſult with them in deciding of difficult con« 4 
troverſies of Religion, ro which purpoſe every Biſhop 
babet Cathedram. 2.To conſent to every grant the Bi- , is 


ſhop ſhall make to bind his ſucceſſors ; fer the Law 
did not judge it reaſonable, to repole ſuch confidence | | 
in him alone:ar firſt all the poflefſhons were to the Bi- 
ſhop,after a certa.n portion was aflign'd ro the Cha | (4 
prer, therefore the Chapter was before they had any | 
pollefiions,and of common right,the Biſhop is Patron bl 
of all the Prebcnds, becauſe their poſſeſſions were de- 
rived from him,fo that ſo long as the Biſhoprick con» 
tinues,the Dean and Chaprer (being his counſel) re- | * 
mains,though they have-no poſſeſſions,as at firſt they 
were when the Biſhoprick conſiſted all of ſpiriualty, 
The Prior& FrzersCarmclites had nor any poſſeſſions, | |» 
nor place. And 32 H.8 Fiz, heldit an Abber or Prior | 
and covenr,ſcl{ their poſſcflions,yer racir corporation | |, 
remains.All Bithopricks were at the foundation of the | 


Kings of &£zgland,and ancient Donative by them;but, Fe 
by grant of the Kings,became afrer Eligible by their, | 
Chaprer; herefore,if by their ſurrender,theirCorpo- N 
ration ſhould be diflolved,three tzconveniences would ; 
follow: Firſt,zro the Biſhop,for his afliſtance in the E- af 
piſcopal fun&:on, Secondly,to the Biſhop and others, * 
rouciing the confirmation of grants. Thirdly, roall - 
the Church, for how ſhould the Biſhop be choſen 2 oo» 

Reloived, Firſt, j* there were any imyerfe&ion infiſ = 
the Tranſlation, the Starute of 3 5 of the Q1ecn hath IF: 
made it good, | | 


Seconely,rhar the aCt of x X.6. hath made ir good 
thou gh the Corporation were gone by the ſurrender, 
and the miſnamer materia), Hold- 


TA 


Lib.3. Fermors Caſe. 8; 


3; Holden'by the Juſtices and Lord Keeper, that the 
1 ' ancient Corporation remains, notwithſtanding the 

" ſurrender, | | 

vas 

”; ' Fermois Caſe, 44 of the Queen, fol. 77. 

= CM:th Leflee for years of 'a Houſe, and tenant art 

Mfr will of Land, and Tenant by Copy of other land 


a within the mannor of S. to Fermo!', leaſed all for life 
P to I. S. and alſo ſeiſed of other land there in fee, le- 
vieda fine with Proclamations of all mefſuages, and 
lands (which comprehend all thoſe Leaſes, and. alſo 
his inherirance) by covin, to diſfinherit his leſssr,and 
= afrer the fine,alwaies continues in poſseflion and pays 
£ the ſeveral rents ro F. The Leſsee for life dyes, the 
years expire, S: claims the inherirance EEOERS 
1. Reſolved,thar the Lord of the Mannor was not bar- 
red by the ſaid fine, 1. The makers of the ſtature of | 


| 4 H. 9, never intended thar a fine levyed by Tenant | 
ho at will, years or Copy, which pretend no inheritance 
7 PB nortitle to it, but intend the diſheriſon of the Lord, | 
Es &c. ſhould bar them of their inherirance, and where 
0 rhe Scar ſaith(That fines ought to be of greateſt ſtrength 
ny to avoid ſtrife and debate.) rhis feoffment and fine by | 
the the Leſsee ſhall be rhe cauſe of ſtrife where none was | 
a before z.The ſtature dorh nor inten4,that choſe who | 
" BY of themſelves withour ſuch fraud,could nor levy a fine 
Nc tobarr thoſe which had the freehold and inherirance, 
y. of ſhould be inabled co levy a fine by making of an eſtate 
__ to another, by praice and fraud. 3. If doubr be con- 
_ ceived upon an a& of Parliament, 'ris to be conſtrued 
| z 


by the reaſon of the Common-law,and rhar ſo abhors 
frand,& covin,rhat all aQts as well judicial,as others, 
. and which of themſelves are lawful and juſt, yer being 
mixt with fraud and deceit, are tortious and illegal, 
If a woman intiruled t9 have dower (which is faycu- 
ied in Law Jby covin cauſes a ſtranger to dilsciſe the 
| ” G 3 Ferre. 


v 
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cerretenantzto the intent to bring dower againſt him, 
and recovered accordingly, *tis all void. $0 if a Feme 
- covert, or Infanr (much favoured in Law) of covin 
cauſes another to dilse1ſe the diſconrinuee,and infeoff 
them,they are not remitred.Sale in market overt ſhall 
not bind, if the Vendee had notice thax the property 
was to another, or if the Sale be by Covin 3 the law 
hath ordained the common Bench as a Matkert overt, 
for aſsurance of Land by fine; for it ſairh, Fin finem 
litibus 1232p0nit,yer covin ſhall avoid them; A Pacat was 
made in Banco of a recovery had by covin,z 3.% 34 of 
the Queen adjudged, where Tenant for life levicd a 
fine with Proclamaxions, and five years paſsed, and 
he died, that rhe Leſsor ſhall have five years after his 
dearh, for though the ſtarute ſaves the right which 
firſt jouk grow,and the right firſt accrued to rhe leſsor 
by the forfeirure, yet becauſe the leſsor by cqvin of 
the leſsee, might be barred, for he expeRerh nox to 
Enter, Lll afcer the death of the Leſsee, *cis no barr, 
and namely, when the leſsee hath land of inherirance 
3n the ſame Town, (as in this Caſe) ſo *twas agreed 
3n the ſame Caſe, - if the feotfee of rhe leſsee for life 
hath lands in the ſame Town, & levies a fine, &c. the 
leſsor ſhall have five years after the death of the leſ- 


ſee, fer he knew not of what land the. fine was levied 


(nor leing party rothe Indenture or agreement)&c, 
So,thz |udges have canſtracd the a& againſt the Let- 
ter,for ſalvation of the Inheritance of him in reyerſi- 
on. And 'twas ſaid, if the fceffee of a leſsee for years, 


who made a feoffment by praRtice, hath land in the 


ſame Ville, and levy a fine, and the leſsee payes the 


| rent to the leſsor, it ſhall nor bind, and in the prin- 


cipal Caſe, the payment of the rent after "the fine, 

makes rhe fraud apparent, for by this the leſsor was 

ſecure, and not cauſe of any doubt of fraud. 
Bur*rwas reſolvedNif the bargainge or fecffee of A, 
"FP = percelying 


Lib. 3: ; 


"WF Lib. A T wynes ( aſe. 8, 


perceiving thar C, hath right, levyes a fine, or takes 


_ fine of a ranger, to the intent, to barr C, this fine 

vil Þf - levyed by conſent ſhall bind, for nothing was doye'in 

off this, that was nor lawful, and the incent of the A& a 
Jall was to avoid ſtrife, So,if A.(pretending title) difzciſe 

mY B. and to the intent to barr the diſseiſee,levies a fine, 

law for the diſseiſor, }/enjt ranquam im arena, and tis not 

"It | poflible bur the difseiſee had knowledge of ir,& if he 

FR doth nor enrer,*cis his folly. Bur in the Caſe ac bur, 

_ every one will preſume that the fine is ievycd of his, 


FO own land, becauſe that he might lawfully do ; .and 
d2 f thou gh this contains more acres, than his own land, 
and F this .s uſual almoſt in all fines 3 and the covin of the 
his leſsee is the cauſe of non-claim of the leſgor, and a 
uch Þ man ſhall not take adyantage of his own covin z and 
(or | here rhe fraud is the more odiou$becaiſe of the great 
n of truſt, viz, Fealry, To the objeCtion, that it ſhould be 
FU miſchievous ro avoid fines,upon ſuch nude averments, 
UT *rwas anſwered, Thar it ſhould be a greater miſchief, 
nce B principally, if fines levyed by ſuch covin ſhould bind, 
ced Þ And an averment of fraud may be taken by the ſta. 
life Þ ture of 27 of the Queen, againſt a fine levyed to ſes 
the crec uſes,by fraudyfor to deceive purchaſors.So by the 
- ſtatute of 13 of the Queen, an averment may be ta= | 
vcd ken againſt a fine levyed upon an uſurzous contraGts 


.Ct- Twyaes (aſe, 44 Eliz, in (am. Stel. ſol. 18, 
rl1- fo an Informarion per (/9þe Attorney general againſt 
Twyne of Hampſhire, for contriving & publiſhing of 
the © . fraudulent deed made of goods. The caſe upon the 
the BY ature 13 El.c 5. was thus: Pierce was indebred unto 
"1N-Y Tyne, in 400 1.and to one C.in 200 t C.brought an 
Nc: ac.on of debr againſt Pierce and (hanging the writY 
Wa Pierce being poſseſsed of goods and chartelsto the vas 
- - lue of 300 1.in ſecrer made a deed of all his goods & 
\ &þ chartels ro Tyne,in ſarisf:Ction of his Debr, and yer 
Ws Nh G 4 Pierce 


Y 
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Pierce continued in poſſeſſion of the ſame,and ſome of 
them he ſold, and his Sheep he marked with his own 
mark,and after C. had judgement,and a Frey. fic. to 
the Sheriff, 8 by vertue thereof Bayliffs came ro make 
Execution of the goods,& divers perſons by the com- 
mandement of Twyae, with foice refiſted them,claime 


ing them to be the goods of Twyne by vertue of the 


ſame deed, & whether this deed was fraudulent or no, 
was the Queſtion; & *rwas reſolved by Sir Thomas E- 
gerton Keeper of the great Scal of England,and by the 
chicf Juſtices, Popham and Ander/or,and all rhe Court 
of Srar-chamber, that this deed was fraudulent, and 
within the ſtature of x3 Ef, And in this caſe- divers 
chings were reſolved. | 

Firſt, Thar this Decd had the marks of fraud,ir was 
general, and without exception of his apparel, or any 
thing of necefity, : for ao'oſis verſatur 17 gentralibus, 

Szcondly, the Donor continueth in the poſſeſſion, 
Thirdly, It was made in ſecret, Et dona clandeſtina 

ſempt ſunt ſu$Þxioſa. 

Fourrhly, It was made, hanging the Writ. 

Fifchly, There was truſt berween the parties ; for 
the Donor was in pofſeflion,and uſed them,and fraud 
is alwaics apparciled with truſt, and trult is the covet 
of fraud. | 
- Sixthly, It was contained in the deed that it was 
- honeſtly,truly8&/ona fide. Et clauſulz inconſuete ſemper 
zndicant ſuf, i01010cm;& in was refolved,although ir wis 
a due debr to Twyne, and a good conſideration of the 
deed, yer ir was nor within the proviſo of the ſaid AQ 
of 13 Eliz,By which it was provided that the ſaid AR 
doth not extend to any eſtate or intereſt in lands, &c, 
poods & chartels made upon good confideration, and 
boa fidesfor although it be upon good and rrue confi- 
&eration,yer it 15 not boza fide,for no deed ſhal be dee- 
tacd to be made bona fide within the ſaid proviſo that 
$7. wt -$? [2 ' - 4. : ; , 1s 
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3s accompanied with any truſt ; for the Proviſo ſaith, 
Upen good conſideration,& Boza fide,ſfo as good con- 
hderation doth nor ſerve, if it be not a'!ſo Boza fide, 
Therefore (geod Reader) if any Deed be made to 
thee in ſatisfaCion of any debr, by one thar is indebt- 
ed unto others alſoz Firſt,ler it be in publick manner 
before Neighbours, Secondly, valued by good men 


- toa true value, Thirdly, rake them out of the poſseſ[- 


fron of the Donor preſently ; for continuance of poſ- 
ſeſſion in the Donor is a mark of truſt. 

[There are two conſiderations 3 viz, Conſideration 
of blood or nature, and valuable conſiderations ; And 


| fone that is indebred to five ſeveral perſons, every 


one 29 |, in conſideration of natural affe&ion, deth 
give all hisgocds ufito his Son or Coſen, The intentt- 
en of the Starute was, that the conſideration in this 
caſe ſhould be valuable; for equity requires rhat this 
deed that defears others, ſhall be made of as high a 
conſideration, as the things are, that are ſodefeared 
thereby: for ir is ro.-be preſumed,that the Father,if he 
had not been indebred unto others, would nor diſpoſ- 
ſeſs himſelf of all his goods, and ſubje& himſelf ro | 
his Cradle. And therefore it ſhall be intended that ir 
was to defear his Creditors. And if a conſideration of 
nature or blood, ſhould be a good conſideration with- 
in this Proviſo, the Statute would ſerve for little or 
nothing,and no Creditor would be ſure of his Debr. 
A feoffment made ſolely in conſideration of narure 
or blood, ſhall nor take away the Uſe raiſed tipon va- 
luable conſideration, bur*it ſhall: rake away a uſe 
raiſed in conſideration of nature, for both: confidera- 
tions are in £q#4/3 jure, and of the ſame niture. 


-" Many men marvel the raxfon that ſo many AQs 


and Starutes are daily made : this verſe anſwereth. 
Dnerntur ut creſcunt tot magna volumina legy : 
In promptu cauſa eſtzereſcit in orbe dolus. 


DO Refolntions. Lib. 3. 
And becauſe fraud abounds in theſe dayes, more 
then in former times, it was reſolved,that all ſtatutes 
made againſt fraud ſhall be liberally expounded,for 
to ſupvrefs the fraud, and according to this,lec ſeye- 
ral reſolutions in the P.ock at large, 
; It was refolved.that no purchaſor may avoid a pre. 
ecdent conveyance made by fraud, bur he that is a 
irchafor for money or other valuable conſideration 
paid, for conſideration of blood is a good conlideraxi- 
en, bur not ſuch a conſideration as 15 intended by the 
ftarute 27 El. c. 4. for valuavle conſideration is only 
good conſiderarion by the ſame AR, Anderſon chick 
Juftice of the conmon baiick ſaid, ſhat a man who is 
of ſmall capacity, and net able to govern his lands 
that deſcends unrs him,and being diſpoſed to riot and 


diforder, by the mediation of his friends, by open a& 


canveyes his land to them, upon. truſt and confi- 
dence, that he ſhall rake rhe profics for his ma'ntain- 
ance, that he ſhall have no power to waſt or con- 
ſume them; And after, he being ſeduced by deceit- 
ful and coverous perſons bargained . for ſmall ſums, 
his lands of great value;this barga.n,although it were 
for money, was holden to be our of the ſtature, -for 
this AR was made againſt all fraud and deceir,& ſhall 
not aid any neghaſhe that cometh nor to rhe lands 
of good conſ{tderations lawfully without fraud or de- 
ceit, And in this caſe Twya: was convicted of fraud, 
and he, and all rhe other of rior, 


« Reſolutions. P, a4. of the Dueen upon the 

| Statutes of Fines, fol, 84. 
: Tenanr for life, the remainder to B. in tail, che 
remainder to B. and his heirs, B. levyes a Fines 
harh ifsue and dies, before all the Proclamations paſ- 
ſed, the fsue then beyond the Sea, the | roclamations 
are madegthe iſsye retorns, and upon the lang claims 
pc remainder, 4 b Re- 


" Lib3' Reſolutions. or 


| Refolyed, thar the ctare which' paſced,wasnot de- 
rermined by the death of renant in rail ; fo,if Tenant 


intail of a Rent, Advowſon, Tythes, Common, &c. 


grants by deed, - and dies ; for if rhe iſsue brings a - 


' Former0n for the rent, he makes the grant voydable, 


if he diſtreyns, or claims it upon the land, he by this 
erermins his eleRKion. And there is no diverſity, 
berwixt tenant in tail of a rent, &c. and tenant in 
rail of a reverſion, or remainder upon an eſtate for 
life, though in the firſt Caſs, the iſsue may have a 
Formedon preſently after the death of tenant in tail. 
Holden by Popham, and divers other Juſtices, thar 
the[ſtature of 32 H.8.hath inforced the Caſe, thar the 


, eſtate which paſses by rhe fine of tenanr in rail, ſhall 


not be determined by his death, for by this ?ris pro- 
vided thar fines levyed of any land, 8c. intailed, im- 
mediately after the fine ingrofſed, and Proclamations 
made, ſhall be a barr, if the fine cannor be a barr 
without continuance, the ſtarute hath provided, that 
the Eſtate ſhall continue, for ir provides for all neceſ-. 
ſary incidents to the perfeien, and conſummation of 
it, - Eyery fine ſhall be intended with Proclamations, 
for *tis:moſt beneficial for rhe conuſee,& all nes be- 
ing the general iflue of land are levied according, 
Keſolved,thar though by the death of tenant in tail 
a right to rhe eſtare rail deſcends to the ifſue, for thar 
the tenant in rail dyed before all the Proclamations 
paſsed, yer, when they are paſsed without claim, this 
Tight is barred by the ſtatute of 3z H.8. 
Reſolved,by all the Judges and Barons (bur three) 
that the iſsue (in this caſe)being heir and privy,cati- 
not, by any claim, ſave the right of the rail, all is 
deſcended to him, bur that after rhe proclamation,he 
ſhall be barred z for, *ris provided (that every fine af- 
ter the engroffing of it, and Proclamation bad and mad, 


ſoall be a pnal ead,& cangluides as well privies as ftran- 


gers.) 
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&#rs.) And if no Saving had been, all ſtrangers had 
been barred alſo, and all the exceptions extend only 
to ſtrangers ; bur the iflue is privy. 

\ 'To the obje&ion 3 if by the equity of the Statutes, 
the iſſue cannot claim, &c. ro what purpoſe are the 
Proclamarions-with ſuch ſolemniries 2 


Anſwered : 32 H. 8. being an A& of explanagion 


of 4 H. 7. as to the fine by Tenant in tail, ſhall nor 
be raken by any ſtrained conſtcuion againſt the let- 


ter; for then *ris requiſite to have a new a of expla«. 


cation, upon the explanarion,e* ſic in infinitum. By 
4 H.z.every one hath liberty ro purſue a fine accords 
ing to the ſaid AR, viz, with Proclamation, &c. of 
without (as ar Common Law) and therefore the A& 
of 32 H. 8, of neccfli:y preſcribes that Proclamations 
ſhall be made accord.ingto 4 H.7 to diſtinguiſh it 
from a fine at Common Law, and not to inable rhe 
iſe for t2 make claim,for this ſhould be againſt rhe 
expreſs intentof the A&, in the Preamble, and Pur- 
view. Alſo it ſhould be very inconvenient, if, when 
ſuch fine is levied, for a valuable conſideration, ad- 
vancement of his iflues, or payments of his debrs,and 
| he dies before Proclamations , that all ſhould be 
avoided by rhe claim of the heir, when the conuſee 
could not have betrer aſſurance, by recove: y,for that 
he was not tenant to the Pra cipe, See the Book ar 
large, in what caſe the ifſue in rail may averr ſeifin 
m a ſtranger, & quod partes Fins nihil babuerunt, 
whar NOr, | 
Objcaed, 1,*tis provided by the ſtatute de dons, &c, 

that as to the ifſue, Fiz ipſo jure ſit nullus;z, That the 
ſtarure of 27 E. 1. extends not to the heirs in tail, 

as $ H.4. is;for the ifſuc is nor bound by any Record, 

which inures by way of Eſtopell. 3. 29 £. 1. ſpeaks 

D2 fintbus rite levatis, and when there wants ſeifin 
{which is the eſſence of a hne) tis not rite levatur, 

46 Ez: that *ris a good Plea, Ants 


Lid.z* 


- 
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Anſwered : The ſtatute de dents, 8c. was made 13 
F. I, and the ſtatute of fines, 29 in which the iflue is 
, not excepted, therefore he is bound, and accordingly 

© | there is a good opinion, $ H, 4. | 
nd | , To be ſecond, though the Iflue was not barred of 
his right before, 4 H. 7. yet he'was eſtopped to ſay, 
uod partes Fins wibil babutrunt. 

To the third, F:ais rite levatus, is intended in duc 
” form of Law, which ir may be, though ir be only by 
i. | way of colluſion, for the ſame AR ouſts the parties 
from ſuch averment; and 46 E 3. 1s to, be intended of 
a || 2 collateral anceſtor from whom the heir doth nor 
| claim the Land, and then the averment is good, 

In Conisbies Caſe twas reſolved, upon a fine levyed 
' | ro cenanc intail in remainder, by tenant for life, and 
a grant and render of a rent, that this was net within 
the ſtatutes of 4 H. 7. or 32 H.8$. for. the fine was 
nor of the land it ſelf which was intailed, bur of the 
FE rent newly created out of the land, And in rhe Lord 
q Zouches Caſe, twas reſolved, that 4-H.7.: and 3 2 H,$. 
do extend to fines levyed by colluſion, and ſhall 


- bind, though partes, &c.:mhil babuerunt ; as if tenant 
: in tail makes a Feoffment, or be difleiſed, and levies 
« a fine: for rhe ſtature ſays, (41t Fines of any lands,&c. 
*; in any Wiſe intailed to the p'1/07 ſo levying, or to any of 
his anceftors) and in 4 H.7.the exceprion,qued partes, 
Py &c.is ſaved to all perſons net party, nor privy to the ſaid 
. Fine ; and the ifſue in tail 1s privy, for he claims as 
ve heir by deſcent, and if ſuch fine ſhall barr, where the 
| tenant in tail had nothing, though the iflue enter 
j? after the death of the anceſtor, before all the Procla- | 
bs mations paſs ; @ fortio'; here, when tenant in rail, at 
= | the time was ſeiſed of an cſtate;rhough *rwere in re- 


verhon, See Archers caſe, where a fine ſhall barr the 
Ifue, where .the Father had only a poſſibility ar the 
time of the fine levyed, 


Purſlowes 


| UMI | 
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Purſlowes Caſe, 32 of the Queen, tenant in tail le- 
vies a fine, Term. P.and T. and died in Auguſt nexr, 


his daughter (being heir tothe rail) & her husband, 


brought a Formedon, and pending the plea, the pro. 
clamarions paſsed, and, *twas agreed by rhe Courr, 
that the tenant ſhall plead the fme, and the Procta- 
marions which paſsed pending the Wrir,and ſhall bar 
the Demandanryyer there the iſsue did all char might 
.be done ; for the conveyance 1s thie finte,and the Pro. 
clamarions'are bur a ſhort repetition of the fine, Our 
of this, four things are ro be obſerved. xr, Though af- 
er the fine, a right deſcends to the iſszuc, yer, after 
Proclamations,the right is barred. 2 Though he pur- 
ſues a Formedon,yet after Proclam:tions,he is barred, 
ergo, in the principal caſe he is barred, notwirhſtand- 
ing his-<cntry or claim zz pazs., 3. When tenant in tail 
levyes a fine, and dies before proclamarions, the if- 
ſue is not within any of the ſavzzes,: for then the 
bringing of a Formed ſhould avoid the bar. 4. The 


proclamations ſerve for no purpoſe, bur to diſtinguiſh. 


* the finc,from a fine at the common Law.Tyria.4.of the 
Queen Beadlowes, tenant intail, diſseiſed the diſcon- 
_rinuee, and levycd a fine, and *rook an eſtate by ren« 
der, the diſcontinuee entets,and claims,before all the 
proclamations paſsed, and avoids the eſtate, after the 
proclamarions paſs, tenant in tail continues his poſ- 
ſeſſion, and dies within the year, after the entry and 
claim. Reſolved,thar the iſsue was not remitted,bur 
barred by 32 H. 1, Though the eſtate was avoyded, 
before all the proclamations paſsed. HA 


Reſolved, though the iſsye be beyond rhe Sea, yer, - 


becauſe he is privy, &c, he is bound, as if he were 
within age, covert, or 20 compos. Which was agreed 
by all the Juſtices « Ergo, the claim of rhe iſsue 15 not 
material; and if infancy. &c. ſhould avoid the fine, 
no man ſhould be aſcured of land conveycd, 

| THE 


., 
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Vernons Caſe, 14 & 15 of the 
Lucen, ſol. 1. 


z N dower, the tenant ſhews thar 
= the husband made a feoffmenc 
KD of other land to-the uſe of him- 
ſelf for life, and after to the uſe 
of the demandant for life, &c.and 
avers that the ſaideſtate was for 
I her Joyntare, &c, and that the 
Demandant had entered, &c.and 
agrecd tothe eſtare ; the Demandanr ſhews thar the 
eſtate was upon condition, for ro perform the will of _ 
the Husband, and thar divers things were co be per- 
formed in it, judgment if the renant ſhall be admic - 
ted, &c. | 
Reſolved, that at Common Law,a right or ritle to 


' a Freehold, cannor be barred by acceprance of a col- 


lateral ſatisfaRtion, or recompence As if a diſleifor 
of the Mannor of P gives to the Difſeiſee the mannor 
of S. in ſatisfaQtion of all his right,&c And therefore 
"is ſaid in our Books, that an accord with ſatisfaRi- 
on is a good Plea in a perſonal aftion,where damages 
are tobe recovered, notin a real ; and therefore no 
barr in Dower, but Dower ad oftium Eccleſee, or ex 
aſſenſu patris, concludes her, if ſhe enters after, &c. 
for the Law allows them, &c. to be Dowers in Law, 


' Before 27. moſt lands were in uſe, and becauſe wives 


were not dowable of the uſe, eſtates were made by 
the Feoffees, ro the husband and his wife, before; or 
ha . | after 


Lib. 4, 


Vernons Ca/e. 
afrer the marriage for life, &c. for a com perenaprs> 


96 


viſion for the wife; then 27 transferred the poſ$eſſj. 
on to the uſe, and if further proviſion had nor been, 
the wives ſhould have their dowers and joynturcs al- 


fo - and therefore thoſe branches were made in the . 


ſame Sratute of 27, 
Reſolved, that the Feoffmenrt ro rhe'uſe of him- 


ſelf for life, the remainder to h.s wife for life,for the 
Joynture of the wife, is within 27, for though that 
five eſtares only are cxpreſsed. 1, To the husband 
and wife, and the heirs of the husband,8&c. 2. To the 
heirs of their ewo bodies, 3. Of the body of one-of 
rhem: 4.For their lives. 5.To the husband and wife 
for life of the wife, yer, many other eſtates are within 


the a, for theſe are pur for example, nor to exclude 


others : hut reſolved, thar no eftare 1s a joynture, 
Except it takes beginning preſently after the death 
of the husband ; for ſo, are all the examples: and 
therefore: ro himſelf for life, the remainder to B, 
for life, the remainder to his wife, &c. is not within 
the Statute, &c. and therefore though rhe wife 
enter, and takes rhe profits, ſhe ſhall have Dower, 
An eſtate to one and his wife, and the Heirs males 
of their two bodies, adjudged a good jointure, yer 
none of the five eſtates mentioned ; an eſtate made 


to a woman for life,before marriage,adjudged a good 


Joinrure, 


Reſolved, though he eſtate here were upon con- ' 


dition, and though Dower (in place of which che 
Joynture comes) were abſolute, yer becauſe an eſtare 
for life upon condition, is an eſtate for life, *ris with- 
in the words,and the intent of the Att, if che wife ac- 
cept it, &c, 


Reſolved,rhat a wife cannor waive a jointure made 


before the coverture, as ſhe may a joynrture made af» 
ter;and this by the Proviſolif aty woman hath lands, 
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Lib.4. Vernons Caſe. 97 
Tr0- Þ| &c.affured after marriage for her life,8&c.after death 
{fi- Yofthe husband ſhe hath liberty ro refuſe, &E,) and 
en, {therefore the intent of rhe ſtature, was , that ſhe 

al- JI ſhould nor.rcfuſe a joynture nade.. before z and land 
the - conveyed for part of her joyncure, or in ſatisfaftion 
ofpart, of her Dower, is no bar of, any part, for. che” 
m- Pincerrainty 3. for the ſtarure ſays, for rhe joynrure of . 
the the Wife's; and nor for part of the joynture, 
hat || _ Reſolyed ,, That rhoughthe eſtate of the Wife be. 
ind Fupen an expreſs condition , 'for to perform the will, 
the vhich imports a.confideration of making the eſtate z 
of Fjct,it may be averred for joynture, for rhe one con- 
fe Fhideration, well ſtands with the. other', and though it 
Nin Fbe not expreflcd in the Deed, yer it may be averred ; 
ide Fandthe caſe is the ſtronger, becauſe rhe averment is 
re, fgiven by the words of the a&,. . And a Fee limpleto 
uh [the wife in ſatisfaftion of her Dower, is a joynture 
nd Fithin the equity of 27, for the reafons aforeſaid ;,as: 
B, Faſo becauſe *cis within the expreſs words ( for term 
in Wof life, or otherwiſe ) for all eftares as beneficial, or 
ife more, are within, by this word, o:herw3/e an joyntures 
Tr, . ſlafter judgemenc was given againſtthe demandant, _ 
es And deviſero a wife for a life, in tail, &c, for her 
er Fjojnrure, is. a.good joynture within 27, as *twas.re« 
de Ffolved in Leake and Randals Caſe. Otherwiſe,where a 
od Iman deviſes to his wife for life, &c. generally this 
cannot be averred to be for joynrure', and therefore , 
n- ' $00 bar of Dower, 1. Becauſe a deviſe umports a con= 
ie Piderarien in it ſelf, and ſhall he taken as a beneyo=. 
re Wlence, 2.All the will for land by 32 & 34 H.8; ovght 
1- tobe in writing, and no averment ought to be taken 
= Hour of the will, which carinor be colle&ed by the 
words within; an eſtate before marriage is within the 
e Fcquiry of the ſtatute 3 ſoan eſtate by deviſe + which 
takes ctfc& afcer che marriage diflolved,is within 27, 
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98 Bevills Caſe. 0, Libigf 


Bevills Caſe, 27 &'33. of the Pucenf0.3. 


'FEnant by Homage, Fealry, and Eſcuage, and ſite 
. ro Court twice a year ; the Lord was feiſedg 
Fealry only by the hands of the Tenant. Refolved, 
that ſeifin of Fealty, was a ſeifin of all the ſaid ſer- 
vices ; for when the Tenant dorh fealty, he takes 4 
corporal oath, that he ſhall be faithful and rrue to 
the-Lord; and ſhall bear him faith of the renementy, 
which he claims. ro hold of him , and that he will 
1;vfully do the cuſtomes and ſervices, 8c. And 


thoagh Homage be more honourable, and the moſt 2nd 


humble ſervice,that a Frecholder can do to his Lord, 
yet Fealry is the moſt ſacred ſervice ; fot rhis-isdene lt; 
upon oath, not rhe other, And the words ( ſhall bl 
" ſaithfidl/and true ) ate alfo parcel of Homage ; anlÞ ;n 

ſcifin of any part of any fervice, is a ſeifin of rhe 
whole, and the Law, for this reaſon, ſo refpe&s the, 
ſervices, that no diſtreſs for rhem ſhall be exceflive, 
and rhoygh diſtreſs be ſo often, that the renant cat- 
not manure his land; he ſhall not have an Aflize, 1 
for renr, or other proftts, 


R eſolvedythat ſcifin' of a ſuperior ſervice,is a ſeilmWan 


of all inferior feryices incident to ir,.as a ſeifin of &- 


cuape, of homage and fealty, homage of fealry, ren” x 


of fealty, where the Seigniory is by fealry, and rent, 
' Refolved;rhar doing-of homage,is a ſeifin of all ſervi- 
ces, inferior and ſuperior, becauſe he takes upon hin 

ſelf ro do all ſervices. Reſolved, thar ſeifin of read 
of ſure, or of other annual ſervice, is ſeifin of eſcu- 
age, homage, fealry, 'ward , relief, -heriot-ſervict, 
ſervicefor ro cover the hall of the chief houſe of thi 
Mannor, for to impale the Barke| of the Lord ; a 
ſuch cafual ſervices,'which perchance will nor fall in 
ſixty yeares, bur ſcifin of one annual ſervice is net 

giah ſein 


Lib. 4. Bevilly Caſe. 99 
ſeifin of anocher dtinual ſervice, as-rent, of ſute nor 
of work-dayecs;- for *is che folly of the Lord,that he 
dif atained nor feifin, and ir-ſhould be-miſchieveusro 
fo 14 the renanr,for perhaps in ancient tine the work-days 
tet we diſcharged; which now cannor be ſhewn, =. 
d for. Note ( Reader) ; All rhis is to be intended of a ſeife 
ae! min Law ; for feifin of fealry here,is no aQual ſeiſin 
ts. | if liomage, nor of ſuce, nor fealty of renc 5. but ſeiſirt 
OF ofany part of a ſervice, is an aQual ſeiſin of all to, 
| or have an Aﬀize And as to make avowry, feifin in Law 
| Ant foffices ; bur'ss for an aſfſize adual ſeifin is requiſitez 

al fvin'a writ of right of land. See the book aclarge, 

| aid there, where ancicht ſeifiri to aweſtare is alrered, 

at changed fron one perſon ro another, ſhall be ſuf« 

kcient; where nor.| STATES DSS | 

_ Reſolved, that ſeiſfin in' Law was ſufficient ro make 
"Yan —_— within the lerrer ,  and' the incent of che 
"Yfarure of 33 H.8. for the intent was to limit a time, 
Evicthin which, feifin ought tobe had, nor to exclude 

Foy ſeifin, which was a lawful ſcifin by the common 
"Law, which appears by the preamble. Alſo, the for= 

mer as of liniicarion, as w. 1.ca. 38.W.2 ca. 2,do 
Wor exclude a ſeifin ſufficient ar Common Law. And 
the ſtature ſaith, ( Atual poſſeſon or ſein} which 
"B( Seifn. ) is either aQual or mm Law, Stag | 
\ Reſolved, That the a& doth nor exrend to ſuch # 
"F'erir-or ſervice, which by common poflibilicy carmot 
- "happen within fixry yeares, as homage,fealry, for the 
" Fefianr may live beyond, or r cover the Hall, -or to 
ſev iti war, fo of a Formedon in Diſcender, for Tenani; 
"c0-Yini tail may live fixry yeares, after diſcontinuance, 
V1COf and although In fafls he dyes,ond the iſzuc doth nor 

purſue his Formed6a; yer,he may haveit at any time, 

» TY and che ſeifin of the Donee was notrtraverſable; ſo of 
Itin homage and orher caſual ſervices, though the Lord , 

tight have had ſrifiti, So, if the Lots releaſe to'rhb 


FOO 0 xBrvolls (aſe. | Lyb.a, | 


renanr, ſo-long as:Þ $, hath heirs bf his;body,though 
Aixry:yeates paſsz yerthe may diſtrain,, fer ?mpoteatin Þ weil 
:exciuſat [egem, and there may' be; a tehnhe by honiage, | N 
&cC, and. yer'never:donc, as if the:land be, conveyed || hath 
ro a Major,&4q, /or.other Corporation aggregatcef || info! 
many, they hold by. tealty', yer theyicannor do'it, ÞÞ fey! 
A Writ of Eſchear, Ceſ[avit, Reſi9u> are not within | wtb 
the Ac, for in-thenrhe ſciſin is.noe:traverſable, bir © 152 
the renuxe, andiin.the-Eſcheat and £e/gav t,they des Þ ©” 
mand the land.and.can lay no. ſeifin; and the AQ ex: iſ 
xcnds only, ro thoſe. Writs where: the Demiandantor Þ -' 
his Anceſtois mighthave bad ſeifr, $0, Wote, Land f 
JÞall eſcheats/thoygh rhere beno; ſeifin'of the ſervis i= ++ 
ces, within;the,zime of limiration,, for the Scighory T* 
remains, though ſeifin wants; ſo if. che.Tenant «eh,  - 
and theland-be-for-overe, and ſufficient to, his di. i ques 
| Kreſs,the Lord ſhall have a/(e/54vitchough he wan | Def; 
_ ſejiſin gf the ſervice, Reſolved, .;f nothing be arcear; If jou! 
and the Lord .diſtreins , the Tenaftt..may make reſi 440 
cqus, or ifhe-bs fo often diſtreineg, thar he canngt juſti 
manure his land-, he may have an aflize. Df - [oven © Plait 
diſt-es, bur forſuch rortious diſtreſs where nothing | who 
isairear, the Tenant ſhall not have Treſpaſs , /; | Com 
dr415 againſt rhe Loyd, for this: is -prohibired by. the "pen 
 Ratutc of 3:/lbr,;ca, 3- See. the Eook ar- largeinſſſ not 1 
whar caſe 4mingrogchment of-more rent by the Lyrdffſ «d b 
than be ought.to-have, ſhall, be- avoyded , in wha 
... Reſolved ., that though a man hath been ours 
poliefhion of, land by fixty yeares, yerif . his entry befſÞſ 
not-taken awayheimay cnter.& bring any polleſsory 
 aion.of his own poſsefiion,. forthe firſt clauſe doth 
not bar any.righr, bur prohibits - thar-nene ſhall haye 
2a, Writ of right, &c. of the. Poſseſkon of his Ance: 
Nors, &c. bur. only of a ſeifin within ſixty yeares; 
the firſt and ſgcond clauſe extend only, ro ſeifin. uns 
WJ, S- . ccltrell 
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Lib: 4; | Lord Cromwrtlls Caſe. 
I o8#fcl}, che third roan ation of bs own peſscſſion, 


167: 


nofto"entry, the fonrth by avowry,the fifth to a For-" 
_ qc RE, 0 IRQGS 5 | 

=229e,.( Readers)our of this, thar when the renant' 
kath dorie homage'and fealty , which the Lord may. 
mforce hitn'to 40; this ſhall be a ſeifin of all * orher 
fayices; as roavowry; rhough'the Lofd nor choſe by? 
Mom he claitnsha@ſcifin within fixry-years, '-* 
WES) 2 2210V7I012.3t 1:22D. DOD Db 
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ATiuns of Slander.” 
"The Lord Crowwells Caſe, 20. of the Oueen, fo, 12. 


- 4ut ed 


THe Lord &omwrFbrought an-aftion De ſcandalse- 

2 magaatumsagainſt D Vicar, Tim p/0 dommna regina 
quam pro ſeiþſo, upon the ſtarure of 2 R.z ca '5. The 

Defendanr faid'to the Plaintiff, 1t is zo marvel though 
jou like not of me, For you tihe of thofe tih1t maintarn'ſt=' 
abt403 againfti.ihe "Oncens proceedings ; the Defendane: 
juſtifies 'eſpectally*thar he being Virar of I, the 
Plaintiff procured 1 T. and I H, for to preach rherez 
whoin their Sermons inveyed againſt the Book of 
Common-prayer,avdaffirmed ir ro.be fuperſtitions 3 
upon which the Vicar inhibited them , for they had 
not licenſe nor author ity to preach; yer they proceeas 
ed by the encotiragenient of che* Plaintiff; and the! 
Plaintiff ſaid'to-the Defendant, Thou art a falſe Var= 
lety'Flibe a6t of thee; ro whom the Defendant ſaid, Tt- 
# 0 marvel though you like not of me , for your the bf: 


thefe (inauendo, the aforeſaid IT. T. and I. H. ) thae” 


maintain ſedition'( innuendo: ſeditioſam illam aoftite" 
ny) againſt the Dntens proceedings. tek 
Reſolved in rhis caſe,thar the ſtatute aforeſaid con» 


cetning the King,the Judges Ex officio, ought to take 
notice of 13, as rhey ought of all Ratures that concern 
him, H 3 


Ree 


\ 


102 CatlerandDixentCafſe. Lib, y.| 
Refolved, thar the juſtficarion is good, for in ca 


CF 


which may appear by the occaſion of ſpeech 3. Senſu 
28 borum tx cauſa dicendi” accipi useft, & ſermans 
Semper accipiends ſunt ſecundum ſYubjeiam materian, # x 
And here rhe ſcnſe of the words ;APDEALS 9 and | f \ 
meaning in ſpeaking thew,and that he did nor intend Y nm 
any publique, or yiolent ſedirion;as the word of ic felt Þ- nc 
:mports ; and God-defend, that the words of one by Þ of: 
a ſtri& and grammatical conſtruQtion, ſhould bets. 
ken contrary to the manifeſt intent; as in an AgimB Re 
for calling the Plaintiff murderer, *tis a good Juſtifi- Þ che 
cation that the Plaintiff courting, tharke had k/- 


led divers Hares with Engines, the Defendant ſaid, 


44 

Zhou art a murderer, and the Defendant ſhall no be lf ena 

pur £0 2 general iſsye, when he confeſſes the words, Rick 

and fhews thar they are not aQionablc , as in Main. "eg 

_ rainance, the Defendanx may juſtifie -lawfal maintai- © hon 
A8 RI z whereupon the Plainciff replyed that the Þe. they 

fengant, &:xit, ec, Perba Yedutt, de injuria ſua Mel bave 

pria abſq; talt cauſa,upon this they were at iſsue, ad crim 

after agreed, . — .- |. il that 

bra 
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JF one exhibite certain Articles. 2 Juſtice of peace ſÞ hibie; 
? againſt one, declaring divers great abuſes and mid. ry col 
demeanours, &c.. to the intent to bind him ro the 
good behaviour ; In this caſe the party accuſed ſhall for th 
not have any ation upnn the caſe, for it is in purſure 
of omar jaftice,and if ſuch aRions-were permitted; of a 1: 
none would coniplain for fear of INfaite vexation, 


Cutler and Dixons Cl aſe, 27 and 13 of the Ducen, k ed.up 


«W004, 
off good a 


© Sir Richard Buckley and TVoods Caſe, 33 and g bs of 
| the Ducen, fol. 14. | 


V Ood exhibiced a Bill in rhe Srar-Chamber a- 
gainſt Sir R. B. and charged him with divers 
matters examinable there , and - with other marters 
nor dererminable there, as that he was a maintainer 
Hf Firares and-Murtherers, and a procurer. of Pira- 
£res, Upon which Sir R. B. brought his a&gzon, &c. 
Reſolved, that, no.ation lyes for matter cxaminable 
there, nou *trwas mecrly falſc, - becauſe that *rwas 
ancourſe of juſtice. 
Reſolved, tharan aRion lyes for theſe words , not 
examinable there, for tis nor done in courſe of ju- 
Rice,7and great inconvenience would [ollow, if mar- 
xer5may be inſerted in Bills cxhibiced inſo high and 
bonourable a- Court in Slander of the parties, ang 
they cannot anſwer where for rheir purgation , nor 
have their a&ian for purging themſclves of the 
crimes, and recoyer damages for the wrong, bur that 
the ſaid Bill ſhall remain alwayes of xecord to their 
infamy,and here no murther orPiracy can be puniſh- 
ed.upon any Bill exhibired in Engliſtr;-for he ought 
to have been indifted , and therefore he hath nor 


- only miſtaken rhe Courr; bur alſo,the nature of ex- 


bibiting the Bill, harh not appearance of any ordina* 
xy.courſe of juſtice, bur no action lyes upon an, 'ap- 
peal of murther, returnable in the Common Bench 3 
for though the W:i: is not returned before compe= 
tent Judges, who may do juſtice , yer *tis in narure 
of a lawful Sure, namely, by Wrir of appeal 3 where- 
fore judgement was given for the Plaintiff, And in 
a Writ of exror inthe Chequer Chamber broughtby 
Voeed,rwas reſolved, that Sir R, B, might have had a 


F good aRion; bur here; becauſe the ation was not up- 


H 4 gn 
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104 'Stanhopana Bliths Caſe. Lib.4 4+ 


on the Bill exhibired at Weſtminſter , bur becauſe he | aE 
ſaid in the County of 'S, that his Btl'was true, 1, |. ſa 


auditu q uamplurimorum, without expteffing the ſaid by 
= I; matters in particular,ſo thar it was not any Slaunder, L: 


judgement was reverfed, #is "by 
CRE 28! >= bu 6.5 260 Nttes F - 46 
©» Stanbop and Bliths Caſe 27. of the Dueen, ſo, 15, | ® 


a Aſter Stanhop (who was a furveyor of the Dut- 
chy, afid haddivers Offices,” and: was a Juſtice 
of Peace ) hath bur one Mannor',"agd' that he hath 1 
gotren by ſwearing, and foi ſwearing.” Reſolved, that | 


the, Aion doth nor lie, for they are'top general, and tie 
words. which charge any one, in-anaRion in which PE. 
damages ſhall be recovcred,ought ryphave convenient | © 
_-certainty ; and he. doth. nor charge the Plaintiff with | Ye 
ſwearing,8c. and lre:may recover a Mannor by ſwear: pe 
30g, &c. yer not procuring or aſsentinp'to it. Reſok | , ro 
ved, if one charge -another thar he hath forſworn d: 
himſelf, no ation lies, 'Firſt, becauſe he may be for- ge 
fyorn.in ufual:communicartion, '. QNuza bex'gnior ſens ” 
ſus mm verbs generalibus ſeu dubizsy cſtipraferenda. Se: in 
condly, it is an uſual word of paſſion and choler ,/ ag i} 
alſo co call another a Villain, a Rogue, a Varley, | wv 
theſc and ſuch:like will not maintain aRion ', Foxi fe 
pudicis intereſt, lates dirimere. Bur if 'one ſay to anc W 


cher, that he is-perjured, or thar he hath forſivorn 
himſelf in ſuch-a' Coma, - &c,' ' for theſe words an 
Aion will lie, DN OTEE _ 
BY I af op 
' Hext Juſtice of Peace againſt Yeomns, 
27. of the Ducen, fo-x5; © i 


Pl For my ground ia-H. Hext ſeebs my-life,and if 1 could 

find one 1. H, T'do not deubr, but within two dayes, 

to Arreſt Hexr for /uſpition of Felony. Adjudged that no; 
j (5 | 63 action 


d 


| [ib:4; Birchleys Caſe. T05 


a&jon lyes for the firſt words : 1. Becauſe he may 


© ſeek his life-Jawfully upon Juſt cauſe , and his land 


may be holden of him. 2. *Tis roo general, and the 
Law inflis no puniſhment for ſeeking, of his life ; 


*þur 2djudged thar the ation Lies for. the laſt words's 
for, for ſuſpition'of felony, he fhall be impriſoned, 
andhis life in queſtion. | | 


4; Birchleys Caſe, 27 and 28 of the Dyeen, fol. I6, 


T He Defendant faid ro B, ( Clerk of the Kings 
4 Bench, and fworn to deal duly withour corrup- 
tion ) you are-well known to be a corrnpt many and ta 
deattorruptly. Adjudged rhar the ation lies ; 1, Be- 
cauſe rhe words» Ex cauſa dicend!,imply that he hath 
deale'corruprly in his profeſſion, Et ſermo rvelatus ad 
perſonam intelligt debet de conditione perſone 3 v. This 


, touches the Plaintiff in his oath ; 2.The words ſcan- 


daliſc him inthe duty of his pofeflion,, by which he 
gets his living. Skinner of London (aid, that Manwood 
Was a corrupt Fudge ; adjudged aQtionable... Reſolved 
in this caſe,thar if the precedent parlance had been; 
that B, was a Uſurer, or executor, of another , and: 


would nor perform the will , -and/upen-this the De- 


fendanr had ſpoken the words following.,.; No ation 
would lye. , Neg | 


': Weaver and (aridens Caſe, 37 of the Queen, fo.16, 


ADjudged, that no aQion lyes, for ſaying, that the 

Plaintiff was dereRed for perjury in the Scar 
Chamber ; for an honeſt man may be dereted, bur 
not convicted, | 


Stackley 


106 Stac kley and Bulhead sCa ſe. Lib. FN 
Stuckley znd Bylheads Caſe, "RY and 4.5; of the Th 
Lacen, fol, x6, | 


Djudged, thax an aRtion Iyes for ſaying, Maſter $1* 

| A he —_ a Juftice of Peace ) / alas and biderh 
. ſeloaies, andis not worthy to be a 7uftice of Peace, for 
this is againſt his Oath, and his Offixe, and a good 


cauſe to put him our of Commiſſion, and for that he 


may be indifted and fined. 


Snag and Gees (aſe, 3g, of the Queen,f0.16. = 
TJ 0% baft killed my wife,and art a Traytor. Adjudged | ly 


ansz  n325% want tm | 


that the aftion will nor Iyc , for the wife was in in 
life, as appeared in the Declaration, and ſa the words Ai 
yain and no ſcandal, otherwiſe if ſhe had been dead, Ve 
' Eaton and Allens Caſe, 40. of the Puren, fo.16. 5 


h H E ts 4 brabler and aquarrelleryfor be gaze his(ham- "* 
pips counſel to make a Decd of gf of his goods to fill 
me, and theu' ts fly out of the Country,bit God preſerved 
| me. Reſolved;thar the aQtion will not lie, for the pur- 
pe withour a& ig not puniſhable;and though he may | 
puniſhed for (-b conſpiracy in the Star-chamber, 1 
yet this is by the abſolute power sf the Courr, ner by 
by. ordinary courſe ef Law. Obſerve well this Caſe,and 
the cauſe and reaſon of this judgement, 


"Anne Dawes Caſes 35. of the Queen, fo. 16, 


He Defendant ſaid to B., (a Suror to the Plaintiff, 

T and with whom there was near an agreement of 

Parriage)1 knowDavies davehter well:ſhe did dwel in 
HR ER '—  Cheapſide, 


nm > om, 0 oc D fy 


4] | Lib.4 


TLames Caſe. I07 
heabfde,and a Grocer did get her with (hild ; and the 
Plaintiff declared; chat by reaſon thereof, the ſaid 
F.;refuſed ro'take her to wife. 21 | | 

'Reſolv. The Aion lyes: for a woman is puniſhs 
able for a Baſtard, by 18 of rhe Queen, cap.z. And 
ei6ugh rhat fornication, &c. is nor examinable by 
ear Law, becauſe done in ſecrer,and uncomly openly 
to'be examined'; -yer' rhe haying a Baſtard is appa= | 
rent, and examinable by rhe ſaid A&. 

Reſoly. If the Plaintiff had been charged with 
pude incontinency only, the Aion lyes; for the 
ground of the aion is temporal, viz, rhe defeating 
o her advancement in marriage; ByPopham an ation 


lyes, for ſaying that a woman Inn-holder,hada grear 


infe&ious diſeaſe, by which ſhe loſes her gueſts. Ba- 
nifter and Banifters Caſe 25 of the Queen. Reſol- 
ved : Thar an aQien lyes, for ſaying the Son and 
Heir, that he was a Baſtard , for this tends to his 
diſ-inheriſon 3 bur reſolved, If rhe Defendant pre- 
rend thar the Plaintiff. is a Baſtard, and he himſelf 


right Heir, no a&ien lyes ; and this the Defendanr 


may ſhew by way of bar. 


Fames Cafe 4x and 42 of the Qneen, fol.17. 


J He'Defendant ſaid ro B Hang him (innuendo pre 
di6b. 7.) beis full of the Pox (Innnendo, the French 
Pox) &c. Reſolv. Two things are requiſits to have 
an action for ſlander, 1. That the perſon ſcandalized. 
be” certain. 2. That the ſcandal be apparent by the 
words themſelves. And therefore if a man ſays, thar 
one of the ſervants of B. is a notorious felon or tray- 
tor,anaRion lyes not (if he have more ſervants)and 
(mnauendoYcannor make it certain.So,l hnow one near 
about B. that is a notorious Thief. Bur if two ſpeak of 
B. and the one ſays, He is a notorious Thief, an (7 non 
ll wb | Yea, 


4 
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108 Oxford Caſe. Lib, 
_lyes, and 3, may reduce this ro a certainty by (ins 
z4ende predifÞ. Be) for the office of an z4nuepde is: 
for ro dehgn the perſon that was Bamed in certa.n pro 
before, and.1n. effe&.ſtands in;phlace,of .(pred:t.) bur dea 
z4u4endo cannot make thatcertain! which was :incets: Ty, 
rain before, and tubje.to a _deceavable conzeure, » 
Bur if one ſayes to-B.. Thes a#t.a Trayter ,.An ation, IF the 
lyes, for canflat de perſonas. Soherg, when two ſpeak "oy 


of the Plaintiff, and one ſayes, Hang bim,..chere ia», || pre 
aucndg will denote the perfon,, but 2up4endo cannot Of * an; 
extend for to make the intent £0-be «the French-pox,. Bai 
by imagination, which is not- apparent by the preces, TW 
dent words z andthe words themſelves {hall be taken; BY haz 
IR muon fenſu. TEST 294] app 
Þ - ta ved hr =—= i 
Oxford-antl bis wife againſt Croſs, 41 of the > +) + not 
11% "Dueengfo.'186 6 5 7 £58 go 


'] He Plaintiff brought an a&ion in Loadon; for,cal " {uf 
ling the wife of che Plainciff whore ; che Defen«, fen 


danc removed this qut of London by Habeas corpus; a M- Ic: 
procedeno was prayed, becauſe the ation was majne; Pla 
ta nable in Londoa,though not ar Common Law ; de- R 
nyed by the Cour, for ſuch cuſtom to maintain 'an ing 
aQtion for brabling words, is againſt Law, in; 
Ma an. : Itty Lis bir 

- Sir G. Gerard Maſter of the Rolls againſt Mary . ad. 
Dickenſon, 32 & 33+ of the Oneen, fo,18. | - 

| | ue 

Tre Plaintiff counts that he. was 'in communica-! led 
rion wit R.Z for to demife ro him the Mannor,,, dit 
&c.. The Defendant ſaid ( Premiſſorum 10a ignara ) col 


I bave aleaſe of go years of the Managr,and then ſhews , 

ed and-publiſhed a Demiſe made by the Lord 4d{cy,. ' 
grandfather, of the Lord As from whom the Llaintiff: 

claims, wherein truth the Defendapr) knew this to \ 
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lib4. Barhams Caſt. 109 
be.cqunterfeir, by reaſon of which, &c.R,. Z, did nor 


proceed, &c. rhe Defendant pleaded, ©nod talzs In- 
deniusa ( qualis.in the count) came to his hands by 
Txover, and traverſed, that he knew of the forgery. 

-. Reſolver, it the Defendant affirm and publiſh that 


- he Plaintiff had not right, but that ſhe her ſelf had, 


po ation lyes, tliough ſhe hath no righr, becauſe ſhe 
pretends title ; for if an a&tjon ſhould lie, how could 


any one claim or ſue, or ſeek counſel for any land > 


BaiiftersCaſe before reſolved according,and therefore 
Twas here reſolved, that no ation lies for ſaying,” Z 
bave a leaſe, ec. though it be falſe - And though ir 
appears by the, Barxe that ſhe had no title ,} bur is a 
ſtranger 3 yet, becauſe the matter in the count death 
not maintain the aftion, the Bar (hall not make ir 
ood, ., "0 | 
| Reſolved, that there was other matter inthe counc 
ſufficient ro maintain the aRtion, v3, That the De« 
fendant knew:of: the Communication, and that the 


. Teaſe was forged, and yer publiſhed, - by which , the 


Plaintiff loſt his bargain. 


Reſolved,thar the bar was inſu ficient:for the know= 


ing of the Deferidanc or forgery,is not traverſable; as: 


in an aRtion;for that the Dogge of the Defendant had 
bir the beaſts of the Plaintiff, Ipſe ſcieas canem ſuum 
ad n07dendas eves conſuctum; (Sciens ) is not traver= 
ſable, bur it ought to be proved upen the general if- 
ſue, for (./czexs ) is nor-a dire allegation, nor 'al- 
ledged in any place. And talzs. indentura, qualzs, is no, 
dire& anſiver to. the Indenture mentioned in rhe 
count, for talis 64.eft eadem, and no femile eſt idem, . 


*. +,/Barhams Caſe, 44 & 45, of the, Dueen, ſv. 20: 
Mer Barbam d:d burn my bars ( innuendo a barn. 
with Corn ) with his own hazds, and none but hes 
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110 Britteriages Cafe. Lib. 
Moved in arreft of judgemenr that the words" wer 
nor a&tiofiable, for *tis not felony to burn a jim, if 
it be ner parcel of a manſion houfe, or full of eorn'; 
and in ſuch cafe agitur civiliter, not criminalitr, & 
wverba accipienda ſunt in mitiori fenfi, And the(innuen- 
ds) will nor ſerye,when the words are nor flandetons; 


Britteridges Caſey 44 & as of the Dueen, fo. 19.. 


B Is a perjured ald hnave,and that is to be proved by a 
lake parting the Land of A. and B, Reſolved, that 
the aftion lies for the firſt words. And adjeQive 
words will maintain'an aQion, when they prefume 
an a& commitred (as here) or when they ſcandalize 
a man in his office, or funCion, or trade by which he 
acquires his living. Philips, Barchelor of Divinity 
brought an a&ion againff B.for ſaying; Thou haſt maze 
a ſeditious Sermon, ani moved the people to ſedition this 
day ; adjudged the ain lies,becauſe though rhe firff | 
part of rhe words were meerly adjefive, they fcan- 
dalized him in his fynRion, © Soy if a man faycs roz 
Merchanr, chat he is a banberuptly bagvuezor a banh- 
rupt bnave, as twas adjudged in Mitfons caſe, or that 
he will be a b-nþrupt within two dayes ; bur an aQti- 
on lies nor when thefe adjeRive words import ner an 
a& done, but an inclination, which'doch ner fcandal 
him in fun&ion;-&c. | 
Reſolved, in the cafe ar barr, thar upon all the 
words together, no aCion lies, for rhe laſt words ex- 
plain his incenr to be; of no judicial perjury. And 
"is nor poſſible chat a ſtake” can prove a man perju- 
red ; as it hath been adjudged ; Tho# art a Thief, for 
the baſt ſtollen my apples out of my Orchaid'; or robbed 
* Hop-ground,Debbins & Franklins Caſe, 43 & 44 of 
the Queen,bur if the counſel of the Plaintiff had dif- 
cloſed rhe truth of the caſe in the count, an _ 
oy, wou 
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Lib. 4. Palmer 'and Thorps Caſe; 111 


would lye, for in trurh, there was a centreverſie be- 


wit two, whether the ſtake Rood upon the land of 


the one; or the other, or as an indifferent boundary, 
and the Plaintiff was depoſed in an aRion for rhis, 
as 2 witneſs 3 and by the prerence of the Defendanr 
tad perjured himſelf in his Depoſition, ; 


Palmer and Therps Caſe, 25 of the Ducen, fo. 20. 
touching defamation in the Eccleſsaſtical Court. 


' {net magyy ſuch defamation ought to have chree 
Incidents. x. That the marter be meerly Spiricu= 
al and dererminable in the Ecclefiaſtical Courr, as 
for calling Hererick, Schiſmarick, Advowterer, For- 
nicator, 2. Ir ought ro concern matrer meerly ſpi- 
ricual only, {for if it concern any thing dererminable 
* Common Law, the Ecclefiaſtical Judge ſhall ner 
have conuſance of ir. See for this 22 EZ, 4. 20. the 
Abbor of St. Albous Caſe, 3. Though the thing be 
meerly ſpiritual, yer he which is defamed cannot ſue 
there for amends or damages, bur the ſure there 
ought ro be only for puniſhment of che offender, 
Pro ſalnte anime. For this, ſee Articulis cleri, & cir- 
eumþefte agatis, & Fitz, 51,52,53e. But the Plaintiff 
ſball recover coſts there, and there if the Defendane 
to redeem his penance, agree to pay a certain fum, 
the party may ſue for this there, and no Prehibi= 
tion ]yes, | | 


(opy-hold Caſes. 


Browns (aſe, 23 & 24. of the Dueen, f0. 215 


(OOpy-bolder in fee, by licenſe, leaſes for years, 
and dycs, the eldeſt ſon dyes before admir- 
| CailCe, 
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112 Browns Caſe. . Libgy; 


Tance, adjudged that the, daughter of the intice bloo4 | Y 
ſhall have ir,no the younger ſonne Reſolyed,though. | ® 


a Copy holdep, in judgement of Law, hath.hur ane«, |. A 
Rare ar. will, yer cuſto.n hath ſo eſtabliſhed and fixed. Þ, 
his cſtare, that by the cuſtom of che Mannor -cis. def. thi 


cendable ro his heirs,and is.not meerly ad voluntatem: ift 
Do mini, but, &c, ſecundum conſuetudinem manerii; fo | v* 
or 


the cuſtom is the ſoul and life of Copy-holds,. See 
the book art large, of what antiquity Copy: holds are, | 


and ſome general learning concerning them. gra 
| Reſolved, when cuſtom hath creared*ſuch inherj- \ogh 
tances, the Law ſhall dire& the deſcent according to ple 
the Maxitns and rules of the Common Law, as inci. an 
dent to. eyery.cſtate deſcendable,.. When uſes had, ao 


ained a reputation of inherirances,the Law direted, 
the deſcent;and of them there ſhall be a poſſeſio fra-. 
tris, Bur reſolved, that ſuch-cuſtomary inherirances, | 
ſhall not have any collateral qualiries, which do nor 
concern deſcent of inheritance, ' which ether inheri- B A C 
rances have 3 and therefore they ſhall nor be affers to. 
the heir, upon an obligation, nor there ſhall nor be ſto. 
Dower, nor xenancy by the courteſie, nor a deſcent 
ſhall rolLentry, &c. For, as without cuſtom they D 
cannot deſcend, ſo withour cufom they cannot have. 
a collatcral quality 3 for Copy-holders have inheri- AL 
rances /ecundum guid,vitto deſcend ro the heirs;and ; 
nor te be determined by rhe will of the Lord,nor {m- Ml ©5 
plicitey to a collateral quality, | | 
Reſolved, that the heir, before admirtance , may Ii *© 
fake the profits, and may ſurrender to the uſe of ano« diſcc 


ther, before admirrance; bur rhjs ſhall not prejudice IM ©/4* 
* the Lord for his fine upon the deſcent, and he is a 
'. renant by Copy of Court-roll , for the roll made to BY 
| his Anceſtor belongs to him, and admittance of te- 
nan: for life ſhall ſerve for the remainder,yer,it ſhall WR E 
Cc 


nor prejudice the Lord for his Fine, And though, 
«34 of 1 - v *% ; . , [ Was 


4 * 
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Lib. 4. *_ _ Ryvets Caſe. , 1.13 
*qvas obje&ted, that every admitrance amounts to a | 
granr,and ſo may be pleaded, and therefore nothing 
veſts before admirrance; yet *rwas reſelved, that, as 
after admittance» the heir may in pleading alledge 
this as a gran, and this to avoid inconvenietices(for , 
if he ſhould be compelled ro ſhew rhe firſt gran, ir 


” 


- Was before time of memory, and {o not pleadable, 


or if within memory, then the cuſtom fails) yer, he 
may alledge the admittance of his Aunceſtor, as a 
grant, and ſhew the deſcent to him, and thar he ed- 
tered, and this without admittance, bur he carinor 
plead, that his Father was ſeiſed, &c. by Copy, &c. 
and dyed ſeiſed, and that this deſcended, &c, 'For in' 
ruth, *cis bur a parcicular eſtate ar will in judgment 


of Law, though deſcendable by cuſtom, - 


Ryvets Caſe, 24 of the ©ucen, fol. 22. 


Greed, thata Husband ſhall nor be tenant bythe 
Courteſie of a Copy-hold , withour ſpecial gui- 


ſto.n, 
*@;4 


Deale and Riggens Caſe, 36 of the Queen, fol. 23." 


Djudged, thart if a recovery be in plainr in nature 

of a real aRion, againſt renanr in rail (admir- 
ting Copy-hold may be intailed) thar this is a dif= 
continuance; for, in as much as plaints are warcan- 
ted by cuſtom, *tis incident, that it ſhould maks-a 
diſcontinuance, The, like judgment. was between 
Clun and Peaſe. | GE 


BuHock and Dibleys (i af ?, 35 of the DQueen,fol.z 3s. 


R Efolr, That a ſurtender by the hugbandib no dif- 


contiunance ro the Wife, nor her heirs, Andif a 
E 7)" |" 


,* 


114 | Gravtnor and Teds Caſe. Lib. , 
"Copy-holder for life ſurrender to the uſe of anorher 
in fce; this is no forfecirure, for ir doth nor pals by 
livery, And Copy-holders have no ſuch quality, } & 
Withour ſpecial cuſtom ; ſo alſo adjudged in leverpl che 


+ | .; Ca. the 
; pro: 

-, Gravens; and Teds {afe, 35 of the Dueen, fur, Jun 

| in a 


R Eyed * That the deſcent of a Copy-hold,doth | Col 
LYnor tell entry; and thar where the cuſtom was, | cull 
that he may grant in fce ſimple, thar he may,by the | for 
ſame cuſtom, grant to a man, and the Heirs of his | vc 
bady.; for, be it a fee-fimple conditional, or a tail, 611: 
"ris within the cuſtom 3 ſo, of a grant for life, «& | by! 


years , for fee-limple includes them.” fra 
| TEE a: ſha 
Finch amid Huchleys Caſe, 36 of the Daten, fo.2z. a 


RES : Tharadmittance'of a Copy-holderfar Ma 
clife; is an admicrance of him in remainder, but Þ Lo! 
nor to prejudice the Lord for his Fine. And that up. | Feo 
on a ſurrender ro the uſe of himſelf for life, and af. | 2% 
cer ro'the uſe of his 1aſt-will, thar the Fee remaingin | ®f © 
the Copy-holder, nor in che Lord, ren 


| Clark and Pennifathers (aſeg26. of the Dueensf0.23, 
REved : Tharthe Heir of a Copy-holder mi 
&Yenter, and haye treſpaſs,before admiſhon, -andif A 
the Heir (as rhe principal caſe was) 'dye before ad. 


- miſſion, has Heir may rake the profits;and have crel- the 
paſs. And #ay ſaid, That *twas adjudged, that ther 2} 
ſhall be-poſſeſps fratras of ir. Reſolv. That where 8.4. the 
anted.a, Manngr to the Queen. for life, that the ſto 
i ; Hee was a ſole perſon exempred by common lay, Nv; 


8 * a F v at > - ' C7 E 
and may make a'leafe, or granr, without the King) 
: js. 


hog . 


%* 


-_ 


Lib, 4. Clark and Penmifathers Caſes 115 
may plead, arid be impleaded - and that 32 H, 8. 15 
buc a Declaration of che Cammon Law. 
ality, | Adjudged, that a grant of a Copy-hold in fee, eſ- 
cheared to her,by the Queen Tenant for life, binds 
the King,his Heirs and Succeſsors;for ſhe was domins 

pro temm2ore, and the cuſtom of the Mannor binds the 

King, And that every one,who hath a lawful intereſt 

na Mannor, &c. rhough bur at will, may grant 
doth | Copy-holds,cſcheared. &c.rendring the ancient rent, 

was, | cuſtoms and ſervices, and this ſhall bind the Lord, 
y the } for he is dominus pro tempore. For a Copy-holder de- | 
f his Þ rives nor his intereſt ont of the eſtate of rhe Lord 

rail, $ 63ly, bur our of the cuſtom, and the grantee is in 
e, or | bythar, wichour regard ro the eſtare or perſon of the 

grantor; and therefore ſuch a grant by the Husband 
ſhall bind the wife ; ſo, of Infants,z0 compos ments, 
Biſhop, Prebend, Parſon, ſhall bing for ever, for the 
|| cuſtomis, thar the Tenements are parcel of the 
for 8 Mannor, and demiſed, and demiſable, &c. But the 
but ® Lord muſt have a lawfal cſtate; for, if a diſseifor, or 
 up- | Feoffee of a diſseiſor,&c,makes ſuch grants,this ſhall 
| of. & nor bind him that hath right, after a re-continuance | 

nsin & Of the Mannor : Bur admitrance by ſuch upon a fur- 
render, or of the Heir ſhall bind, &c. for they are 

lawful, &- quodam mode judicial as; which to do, 

he may be compelled in a Courr, of equity. 


P. 2g of the Oueen, fol. 24- 


Uh APiudged Jif a Loid rakes wife and a Copy-holder 
* Sfor life (according to the cuſtom) dyes, and 


ad- 
ref. the Lord re-grants for lives, and dyes, that the wife 
er} 12 Dower, ſhall not avoid theſe prants; for though 


7.4 & the grant were after the tile of Dower, yer, the cu- 
che ſtom was before, If a Feoffee up5H con ition,makes 
a voluntary grant, the condition is broken, rhe 


will 2 
6 \ Feoffor re-enters, the granr ſhall, Rand. | 
nd --. EET: Rau 


\ 
\ 


\ 


| UMI | 


116 Ro and Arters Caſe. | Lib.4. 


Rous and A4itcrs Caſe, 33 of the Ducen, fol, 324, 


AP judged »thar if Tenant pur auter ve, of a Man. 

*nor, after the death of ceſtuy qte 132,continues in, 
and folds Courts, and makes voluntary grants; this 
ſhall nor bind the Leſſor (orterw fe the admitrances 
upon ſurrenders, or deſcents) for he was tenant ar 
ſufferance,who hath no lawful intereſt,and a writ of 
entry ad ter miaum qui preterit lyes againſt him, and 
ſo he is a deforceor. 


Murres and Smiths Caſe, 33 and 34 of the Lucen, 
fol 24. 


He Queen grants. a Copy hold in fee, and after 
2 grants the inheritance of the Copy-hold toa 
ranger; rheCopy holder deviſes ro M and after ſur- 
renders to the uſe of his will. Reſolv, That cuſtom 
hath ſo eſtabliſhed the eſtate of a Copy- holder, tha 
by ſeverance of the. inheritance of the Copy-hold 
from the Mannor, | the C opy-hold is not deſtroyed; 
for, being the Lord himſelf could nor ouſte the Co- 
py -nolders,no more can another claiming in by him, 
Objz&ed, Thar every Copy-hold ought ro be parcel 
of the Mannorzand co be demiſed, or demiſable time 
out of memory, Reſolv; Thar becauſe once this had 
both the Incidents aforeſaid, and, i s perfe&ion, the 
ſeverance made by the Lord ſhall nor deſtioy it.: . 
_ Reſoſv. Thar noiwithſtanding the ſurrender, and 
deviſe, the Copy-hold deſcended to the heir; for af- 
ter the {everance of che inherirance from the Man- 
, Nor the ſurrender yas utrerly yoid; for,the land was 


not parcel of the Manor ac the time,and the deviſe 


only cannot rransferr ſuch a cuſtomary eſtate, but it 
.oughr to be by ſurrender into the hands of the Lord, 
Rc | Reſoly, 


Lib;4. MKite and Dneintons Caſe. 117 
Relolv. Thar after ſeverance, the Copy-holde 

(hall pay his Rent to the Feoffce, and ſhall pay, and 
4+ do'other ſervices which are due, without admictonce 


A; or holding of a Courr, as to plough the demeans'of 
"al-'J the Lord, Herior, &c. bur ſuit of Courrzand fine up- 


ay; on alienation or admittance, are gone, for now the 
Fer : land cannor be alienared;for though rhe Copy-hotder 
; 


F hath ſome benefic by the ſeverance, as appears be- 
- ® | fore, ſohc hath great prejudice 3 for now he cannor 
ſurrender, or alien his eftate, nor the Feoffee cannor 
make an admitrancegfor he is not doxn745 protempore, .- 

Reſolv. Thar ſuch forfeirures remain, as were be- 
fo:e the ſeverance, as feoffmenr, leaſe, waſte, denier 
en, N of rent;Sog f the land wete of the nature of Borough 
Englifh,of Gravelkind, and other cuſtoms vy hich run 
wich the land,remain. And *rwas faid, that ſuch Coe 
«Tt Bj py bolder hath no other means to alien, but by De- 
21 cice in Chancery againſt him and his Heirs; but,by 
ſur this, the intereſt of the land is not bound, bit the 


_ perſon only, 
o Kite and Oneintons Caſe, 31 of the Ducen, fol. 25. 


Co- £ One ho in fee ſurrenders out of Courr, by 
the cuſtom, ro the hands of certain Copy-hold 
rcel renants, to the uſe of another and his Heirs, uporf 
MY certain condition; atthe next Court, the ſurrender 
had W' was reſented, bart the condition ,omitted; he, to 
the whoſ: uſe, &c. 'dyes, the Lord admits his heir, he 
thar made the ſurrender, releaſes ro the heir being 
| in poſſeſſion, and after enters, 
at Reſolv. Thar the preſentment of the ſurrender 
a-8 was void;for that the condition was omitted; for che 
ſurrender that the Copy-holder made, was nor pre- 
ſenred;bur ifrhe ſurrender & rhe condition had been 
preſented, and the Steward in entring of it, omits the 
I 3 coR® 


11s Melwich and Luters Caſe. Lib.q, 


condition, upon ſufficient proof of ir, rhe furrendey 
ſhall nor be avoided, but the roll amended; for the 
roll doth nor conclude the party for to plead,or give 
3n evidence rhe truth of the marter. | 
Reſolved :1f a Copy-holder be ouſted by wrong, 
a relcaſc ro him by the diſseiſor;doth nor transfer his 
right, becauſe he hath nor any cuſtomary eſtate up. 
on which the releaſe of the cuſtomary right may in. 
ure, and this ſhould be prejudicial rothe Lord ; for, 
by this, he ſhall Ioſe his fine ane ſervices ; but a re- 
leaſe made to him which is admirted by the Lord, 
| andin poſseflion, is good; and a releaſe of a cuſtoma- 
ry righ: may inure to him, 8n1 the Lord not preju- 
diced, and the releaſe ſhall inure by way of extin- 
_ gviſhmenr. And Littleron ſpeaks of an alienationhy 
Revender only, which ought to be into the hands of 
the Lord, bur a releaſe cannot be dene to the Lord; 
and Littleton ſayes, He which claims a Copy. hold b 
ſurrender, hath no ather evidence ;- but he whid 
claims an extinguiſhment ofa right, may have ir by 
releaſe, by deed, and ris no peril to purchaſors; for if 
the Copy-holder in poſscfſion ſells ir, he will ſhey 
the releaſe, and he whiclyis out of poſseſſion canna 
ſe)l, till he hath gained the poſseſlion, & caves 


emptor. By ray, if he which hath a precenſed title, 


Rc. toa Copy hold, bargains, &c, this is within 
32 H. 8. fer the ſtatute ſayes (any right or 1atle) and 
great part of the Land within the Realm is in his Co- 
| Py; and therefore the intention was ro include them, 
ro ayoid maintenance and champerty, | 


| | 
Meclwich and Luters Caſe, 30 of the ©urcn, fol. 19, 


"RE: That the leſsee of a Copy-holder for a 
year, ſhall maintainan E/. Firme, for his term, 
being warrantedby Law, by force of the , general 


cure 


Lib.4 MAelwich aud Lnters Caſe. I19 
cuſtor of the Realm, *ris reaſon that he ſhould have 
remedy by Ej*, Firme; and this is a ſpeedy courſe 
againſt a ſtranger, Reſolved 2 That the Copy holds 

arenot deſtroyed,, by ſeverance of the inheritance 

of them from the Mannor, bur remain in force, So 

Murrels Caſe before adjudged; - 7 

| Reſolv. That when the Lord of 4 Mannor having 
many ancient Copy-holds in a Town, grants theiin- 
heritance of all theCopy-holds,the grantce may hold 

a Court for the cuſtomary tenants, and accept ſur-. 

renders, and make admittances, and*grants ;/ for 

every Mannor which conſiſts of Free-holders, and 

Copy-holders, comprehends in effe& rwo ſeveral: 

Courts; the one, the Court-Baron, for Free-holders, 

and in this the Suitors, viz. the Free-ho!ders -are 
Judges, and the other Court for the Copy-holder, 
and in this, the Steward, or the Lord ,himſe!f- is 
Judge 3 and though this is not a 'Mannor in Law, 
becauſe it wants Free-holders, yet the grantee may 
hold ſuch Court as aforeſaid,for Copy holders only, 
as the grantor himſelf mighr.Sozif all the Free-hold 
Eſchear, or the Lordrreleaſes the tenure, ' and ſeryis 
ces, yer he may hold a cuſtomary Court for the Co- 
py=holds. Note (Reader) though the Lord, by his own 
a&, cannot make of one andthe ſame Mannor ar 
common Law, divers ſeveral Mannors, conliſting' of 
Demeans and Free-hotders, yer he may make a cu- 
ſtomary Mannor of Copy-holders.* | 

Reſolv. Thar the Lord himſelf may make a grant 
or admittance of a Copy-holder,out of the Mannor, 
at whar place he pleaſes; but, if the Steward, at any. 
Court, holden our of the Mannor, ſhall make grants 
or admitrances, they are void, "Tp , 


_  Ned's 


I 4 


Neales Caſe, Lib, 


Neales Caſe, 37 of the Oneen, ſol. 26, | 


APjudged, that where the Lord of a Mannor de- 


miſes all his lands; granted by Copy, for two 
rhouſand years, that the Leflee may hold Courts for 
Copy-holders (as. Melwiches Caſe is before) and 


*twas ſaid ſo to be reſolved in C, attoas Caſe. Note 


(Reader) a good diverfity, wherethe number of the 


Copy-holders may ſupport the cuſtom,and a lingular 


Caſe of a Copy-helder (as in M-r7els Caſe beforc) 
in which caſe, the Lord doth not gran tacitly any 
cuſtomary Courc, 


Clifton and Molineux Cnſe, 27 & 2Y of the Þu,fo 15, 


Eſolv. If a Steward hold Court our of the Man- 

nor, all grants.and admittances there made, are 
void ; for the Courc ought to be holden within the 
Mannor,nor out of the Tu risdiftion of it(as Melwich 
Caſe is before). but, reſplved that, by cuſtom the 
Court may be holden our of the Mannor, and grants 
&c. ſhall be good, as 4bbots, &c. uſed for to hold 
Courc at 6ne Manno:, for divers ſeveral Mannors, 
Reſolv. Thar if a. woman Copy-holder for life, rakes 
husband, who .commirs waſte, and dyes, the Copy- 
hold is forfeited ; otherwiſe, if a ſtranger docs waſte, 
without the aflent of the husband.. Bi 


Taveraer and Cromwells Caſe, 26- of the, Duecn, fo.27, 
REG If a Copy-holder, ſciſed of three ſeyeral 
Copy-holds, of three ſeveral acres, makes waſte 

in part of one, &c. all that 1s forfeited, bur not the 
others; for though they. are all in one hand,yer every 
One is ſeverally holden, and a ſevcral condition in 
: Law 


Lib.4. Habbard and Hammons Caſe. 121 


Law annexed, and the ſeveral conditions follow the 
ſeveral renures. So, reſolved, if the Capy-holder 
ſurrender them to the uſe of A.And the Lord admits 
A. Tenendum per antiqua ſervitia inde privs dedita & 
de jure conſueta; and A makes a forfeiture in one, he 
ſhall forfeit that only; for, the Tenendum (reddends 
ſingula ſcagulis) continues the ſeveral renures,ſo thar 
*cis not material if the Copy=holds are in one, or ſe- 


- veral Copies. So,ifdivers ſeveral Copy-holds,eſchear 


to the Lord,and he grants them Texendum perantiqua 
ſervitia, they ſhall be ſeverally holden as they were 
before, though he grants them ro one man. 

- Refolv. That when he to whoſe uſe a ſurrender is 
made, is admirred, he is in by him that ſurrendred, 
and in a plaint in the nature of an entry in the Per, 
ſhall be ſuppoſed in by himzfor theLord.is bur an in- 
ſtrument to make the admirrance,8 his charge ſhall 
not bind him thar is admitted. So (Reader) where 
before *ris ſaid,thar by the forfeiture of rhe hushand,. 
all rhe eſtare of the wife ſhall be forfeired, cis to be 
inrended,all rhe Copy-hold under the ſaid tenures, 


Hubbar | aud Hammonds Caſe, 42 and 43 of the Ducen, 
ſole27+ | 


Eſolv. Thar if rhe Fines of Copy-holders upon 
adaittances, be incertain, the Lord cannor exa& 
exceſſive and unreaſonable fines ; it he does, the 
Copy-holder may deny to pay it,without forfeiture, 


| and it ſhall be derermined before the judges, upon a 


deimurrer,or evidence upon proof of the value of che 
land, whar fine was reaſonable ro be demanded ; for 
if it ſhould be otherwiſe,grear part of cheCopy-holds 
ſhou}d be deſtroyed-at rhe will of the Lord, and ſo 
was Hodeſons Caſe adjudged. | 

Reſolv: If the Lord afſeſs a reaſonable fine, and 
_ require 


require the Copy-holder to pay it,he is not bound rg 
pay it preſenerly,becauſe he could not know what the 
Lord would affefs, &> nemo tenetiur divinare; and he- 
ſhall have a convenient time to pay it, if the Lord 
limitsno time; otherwiſe, of a fine certain, | 
Reſolv. If a Copy-holde: hath ſeveral Copy: 
holds, by ſeveral ſervices, the Lord ought to afl:l5 
and demand fines ſeverally for every parcel, and the 
Tenant may refuſe ro pay his fine for one,and forfeic 
thar only; and every ſeveral tenure hath ſeveral 
conditions in law racitely annexed to it, So, if all 
the ſeveral Copy-holds are ſurrendred to the uſe of 
another, and the Lord admirs hum, Tearndum per ails 
tiqua ſervitia, &#c. therenures are ſeveral, and fines 
ſeveral. Tauernors caſe before. Reſoly., Thar no kine is 
due to the Lord till admittance; for admittance is 
the cauſe of the fine, and if after the tenant deny to 
pay it, tis a forfeirure.. Bacoz and Flatmans Caſe, 
and Sands Caſe ſo reſolved. | 


weſtwick and wyers Caſe, 43 of the  Pucen, fol. 28. 


Woman Copy-holder in fee, ſurrenders to the 

uſe of W: her Son in fce; and at the nexc 
Court, the entry was ad hanc curian venit, W, & 1, 
Kxor eas, & ceperunt&c, W. dyed; I. his: wife ſur. 
vived, and ſurrendred to the uſe of I. S in fee, Re- 
ſoved,when the Lord hath the Copy-hold by ſurren- 
der to the uſe of another, he hath bur a cuſtomary 
power,to make admittance ſecundum formam ev effe- 
Eu ſurſum-redditions; and tis not like to the feotf- 
fee ar Common Law;and though the Lord grantthis 
| by Copy to another, *cis without warrant ,,. and 
norwik ſtanding he might make an admitrance, ac- 
cording to the ſurrender, and he which is admitted, 
ſhall be mby him that ſurrendred ( as TOS; 
Catc 


122 Weſt wick and wyers Caſe. Lid. 4, 
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8 Lib.4. Bunting and Lepingwells Caſe. 1 23. 
= Caſc, is before) and the Court agreed, if rhe Lord 


| ant ro Ceſtuvy que uſe and a ſiravger;all ſhall inure 
[bg E Ceſtuy que uſe,or if he admits him.upon condition, 
the conflition 1s yoid. , As executors agree that the 
| lkgatory and 1, S. ſhall have,&c, or,that the legato- 

WPy- all h dition,theLes ſhall h 
TG þ 7) ſhall have upon condition,theLegatory thall have 
only and abſolutely; for after the aſſent of the Ex- 


on ccutors, he is in by the Device. And ®twas ſaid , 
ral | That *cwas adjudged in BuntingsCaſe,thar where the 
all Lord admirs one to hold to him and his heirs (where. 
of | +b*< ſurrender was for life enly) that he hach bur for 
_ l.fe. Reſolved, that withour ſpecial cuſtom, ac 
nes | orher ſpecial marter, the admitrance (hall inure only 
ie | £9 the Husband ;>and judgment was given ac- 
cording. 

to ; 

ſe, Bunting and Lepingwells Caſe, 27 and 28 of 


the Ducen, fol. 29. 


, IR Hoy, Thar though T.who was Husband of the 
ah LY Wife, de fatto, was not party to the Libel (for 
I, S. libclled againſt the wits, without naming her 
husbards for a divorce upon a pre-contraft berwixT 
him an4 the wife) nor the ſentence in the Spiritu- 
al Court, which diſſolved the Marriage betwixt him 
and his wife, yer the ſentence againſt the wife only, 
being bar declaratory, ſhall bind, the husband de 
| faftto,and for rhar the conuſance of the right of Mar- 
riages belongs to rhe Spiritual Court, and they have 
given ſentence in it,the Judges of the common Law, 
(though. it be againſt the resſon of the Law) ſhall 
| ire faith and credence to their proceedings and 
entences, as conſonant ro the Law of holy Church; 
for, Cuil-bet in ſua arte perito eft credendum, So,mwas 
adjudg?d, that the Plaintiff(born in the ſecond Mar- 
Triage) was legitimate, | 
| Reſolv, 


124 - Dawn and Hopkins Caſe, Lib... 


Reſolv. When a Copy-ho!der ſurrenders to the - 
Lord, to the uſe of his wife, and his younger ſon, 


withour limiting any Eſtate, rfhiey have for life only; 
for, as well cſtarcs as diſcents, ſhall be direed by 
rhe rules of Law, as neceſſary conſequents upon rhe 
cuſtom, except there be a ſpecial cuſtom within the 
Mannor, that $ih7 e>, ſuis, or ſbi & aſignatis, may 
creare an eſtate of inheritance; And *rwas obſl ery'd, 
that the Eſtates limited upon furrenders, are alwaics 


annexcd ro the eftares of him to whom the ſurrender 
is made,and alwaies the ſurrender to the Lord is ge». 


neral, without limiration of any eſtate. Reſolved: 
Thar when the Lord admits ceſtuy que 1c for liferhe 
reverſion is in him that ſurrendred, nor in the Lord, 
for he is bur an inſtrument, © 

Reſolv. That a man may ſurrender to the uſe of 
his wife, though that ceſiry que uſe, is in by him thar 
ſurrcndred, becaufe the husband did not do this 
zmmediarely to the wife, bur by a ſecond means , 
viz. by ſurrender to the Lord, and by admittance of 
the Lord. 

Refolv.' Thar when B furrendred our of Court, 


and, before thar *rwas preſented in Court, he dyes, 


yet after, being prefentcd according to the cuſtom , 
*tis good; otherwiſe, if it had not been preſents ac- 
cording to the cnftomn : fo, if th: Tenants in whoſe 
hands &c. dyes, yet if it be proved,'tis good enough ; 
ſo Dueiatons Calc before, if Ceſtry que nſec, &>. dycs 
before admitrance, his Heirs ſhall be admitred, 


Down and Hopkins Caſe, 36 of the Queea, ſo). 19. 


'Eſoly. That where the cuſtom of a Mannor was, 
ro grant Copies for one, twozor three lives, that 
a grant to a woman during her viduity, 1s within rhe 
cuſtom, or *tiPan eſtate for life; bur every grant for 


life 


Li 4 Harris and Fayes Caſe.” 125 

life is not durante viduitate, ifſue was, whether the 
cuſtom was, that the wife of a Copy-holder after 
the death of the husband, ſhould have for life, and 
>rwas given in evidence,that ſhe ſhould have during 
her viduity, and adjudged that the evidence did nor 
maintain ſuch cuſtom, for *tis a leſs eſtate than 
for life, Bur in the principal Caſe, *tis a greater 
eſtare wifich is warranted by the cuſtom, and there= 
fore a leſs is within it (according to Gravenors Caſe 
before.) ? Twas ſaid, that a Lord way retain a Ste- 
ward by word, to hold Courts, &c. as a Bayliff, and 


- this retainer ſhall ſerve rill he be diſcharged. 


Harris and Fayes Caſe, 41 of: the Quees, fol. 30, 


R lv. That a Lord may retain one to be Ste- 
ward of his Mannor,and to holdCourts by word, 
as in the Caſe before. Reſoly. That where a Copy= 
hold eſchears by atrainder of felony of a Copy- 
holder of che Queen, that the Steward may grant ir 
over, ex-officio, withour ſpecial warrant, for the cu- 
ſtom warrants the Steward to granc it; and this ſhall 
bind the Queen and her Heirs,8c. But yer his duty 
is before to inform the Lord Treaſurer, Chancellor, 
or Barons of the Exchequer, or any of them, for. his 
better direRion, | 

Refoly. That the Auditor or Receiver of the 
Queen, hath no power to retain a Steward ro hold” 
Courrs, &c., Bur it behoves that the' Steward (who 
makes ſuch voluntary grants upon eſcheats,or forfei- 
rures to be good) to have Letters Patents of the 
S:ewards of the ſame Mannor, 

And *rwas ſaid, that 2twas adjudged in the Lady 
Holciofts Caſe,that where one was retained peneral. 
ly by word, to be Steward of a Mannor, and to ho!g 
Courts, that he may take {urrenders of cyſtomary 
tenants our of Court, phy Shaw 


"4 


126 Shaw and Thompſons Caſe, Lib. 


Shaw an* Thompſons Caſe, 33 of the Dueen, ſol 39, 


R Foxes : That a woman{hall nor be indowed of 
4\ Copy hold, without ſpecial cuſtom ; and that 
when a woman is to be indowed by cuſtom, (he 
ſhall bave all incidgnts ro Dower, and ſhall recover 
damages by the ſtatute of Merton, becauſe her huf. 
band died ſeiſed, and therefore the recovery. of da. / 
mage of 59 1, in the Courr of the Mannor,: was al- 
lowed, though rhis exceeded 4o 5. | 
 Refſolyed : Thar no Aion of Debt lyes for theſe 
damages at common Law, for upon ſuch judgment 
no errour of falſe judgment lyes, but the remedy.is; 
in rhe Court of he Mannor, or Chancery. Fenner 
| Juſtice, ſaid, Thar he had .ſzen a Record 36 H.8, 
where the Lord by Petition to him, had for certain 
errors in the proceeding, reverſed ſuch a judgment, 
and upon-this, the Defendant maintained an A /dit4 
guerela, to be reftored ro the damages recovered 
againſt him. See 14 H. 4, cited before in Browns 
Caſe. And 7 E. 4.29, * | 


| Hoe. and Taylors Caſe, 37 of the Dueer, fol. zo. 


ITS : That Underwood gro:ving upon parcel | 
of the Mannor, may by cuſtom be granted by 
. Copy of Caurr:roll ; and *tis a thing of perpetuity, 
ro which a cuſtom may exrend; for after .cvery cur- 
_ ting the LInderwood grows ex Pipitibys, So, *rwas 
_ .xgſolved, char, Herbage,or any profir of any parcel of 
 _-. the Mannor, may by cuſtom be granted by Copy ; 
s ,and twas-ſaid, that a fair appendant.ro the Mannor 
of C. in. S. 1s granted by Copy; and this exapple the 

 Teaſonof che firſt pillar in Murzels Caſe, 
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Lib. 4. Frevehes Caſe. | 127 


Frenches Caſe, 13 & 19 of the Hucen, ſo'.31. 


Eſolv. If rhe Lord leafe for years, life, or make 
\. any other Eſtate, by deed, or. withour deed, of 
Copy -hold lands forfeited, eſcheated, &c. to him, 
that this land can never be granted again by Copy, * 
for the cuſtom is deſtroyed, for during theſe eſtates, 
the land was not demiſed, nor demiſable by Copy. 
So, if the Lord make a feoffinent, and enter for con- 
dition broken ; bur if the Lord keep it in his hands 
along time, or leaſes ir at will, he, his heirs or af - 
ſigns may regrant it. So, if the interruption be 
tortious, as by diffcifin, and diſcenr, falſe verdi& or 
erroneous judgment 2: for, Nez valet impedimentum, 
qied de jure non ſortitur effeftum,& quod.contra legem 
fit, pro inſefto habetur. Bur if it be extended upon a 
Nature or recognizance acknowledged by che Lord, 
or if the Wife of the Lord hath his land aſſigned to 
her in Dower, though theſe impediments arc by a& 
in-Law , yet for thar the interruprions are lawful, 


the land cannot be after granted by Copy. If 2 


Copy- holder accepra leaſe for years of the Lord, 
of his Copy-hold, *cis deſtroyed for ever, If a Co- 
py holder take a leaſe for years of the Mannor, his 
Copy-held hath nor continuance, Hides Caſe ad- 
Judged 17 of the Queen. Bur there 'twas reſolved, 
that ſuch a Leſſee might regrant the Copy ro whom 
he would, for the land was alwaies demiſed or demi- 
ſable. 1f a Copy-hold be ſurrendred to the Leflee, 
his execurors or afligns may regrant it, If a Cepy- 
hold eſcheat ro the Lord, his alicnce by fine, feoff-. 
ment, &c, may grant it. 


Foiſion 


Foiſton azd Crachroodes Caſe, 2.9 and 39 of the Bycen 


fo. 3t. | 
APjudged, that where a Copy-holder in pleading 
alledges, © uod infra Man. fed. tals; babetur nes 
#2 roto tempore cujus, ec. bab:batur conſuetudo , vin, 
quol quil bt teaentes pred:frorum tenement, Tocat.C, 
have aſed tg have Common,in ſuch a place, parcel of 


the Marftor,and that he is a Copy-holder of the ſaid 


Tenemenrt,that this cuſtom;as well for the matter as 
the form,was good ; for the Copy-holder cannot pre- 
ſcribe in his own name, for the exiliry and baſeneſs 
of his Eſtatz, and if he had claimed common in the 
ſoyl of another, he ought to preſcribe in the name of 
the Lord, Yiz. Thar the.Lord, and all his Anceſtors 
and all thoſe whoſe eſtates, &c, have had common in 


ſuch a place, for him, and his renanrs at will ; bur 


when he claims this in the ſoyl of the Lord, he can- 
not preſcribe in the name of rhe Lord , for the Lord 
cann2t preſcribe to have a Common, &c. in his own 
ſoyl, and therefore he ought to alledge, that within 
the Marinor there is ſuch a cuſtom. 

FKote, A good diverſity berween a 'preſcription 
which is perſonal, and alwayes made in the name of 
a Certain perſon, or his Anceſtors, or whoſe whoſe 
eſtates, &c, and a cuſtom*which is local,and alledp- 

ed in no perſon, bur that, within the Mannory there 
is ſuch a cuſtom ; this ſhall ſerve for thoſe who'can- 
nor preſcribe in their own name, nor in the name of 
any perſon certain , as the Inhabitants of a Town, 
Alſo, tie allegatiori of a cuftom , ' ſhall ſerve; when 
it is referred to a thing inſenfible, P33.» That all fuch 
lands are deviſable. And , for that in the principal 
caſe, the cuſtom may have a lawful commencement, 
that one Copy-holder on'y ſhall have common,eſto- 

Vers; 


123. Foifton and Crachrooaes Caſe. Lib.4, 
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yers,or other profits in the land of the Lord,and thar 
in many Manno1s; ſome Copy-holdershave common 
in one waſte of the Mannor,and others in another ſe- 
yerally, ſo that the cuſtom cannot be applyed to all : 
and becauſe,thar all rhe other Copy-holds way be de- 
termined & extin, *twas adjudged that the cuſtome' 
-was well alledged. So, to have common of Eſtoyers 
in the woad of his Lord, parcel of the Mannor , &c. 
was adjudged good ; 1o of the Queen, as *twas 
ſaid, 


Myttons Caſe, 26 El:g. 
Lleen E/:zaveth by Letters Partents did grant the 
office of the Clerkſhip of the County-Courr of 
Sommerſet ro My1t0a,with all fees, &c. for life. Arthur 
Hopton Eſquire, Sheriff of the ſame ſhire interrupted 
him, becauſe it was incident to hisoffice, Myitoucom- 
plained to rhe Lords of the Counſel , and it was re-, 
ferred ro the two Chief Juſtices, Wray and Anderſon. 
And afrer many” aiguments concerning the validity 
of che Grant, and conference had with all the other 
|uſtices,It was reſolved by all the Juſtices, N#ullv con+ 


C tadiceae ant relyante,that the ſaid Letters Pattents 


ere yoid : and their reaſons were, that the office of 
the Sheriff was an ancient office before theConqueſt, 
and of great truſt and authority , for the King com- 
mitterh unto him Cuftodiazs Comitatus : And though 
the King may determine the office ad bexeplacitum , 
yet, he cannoc determine this in part , as for one 
Town or. Hundred, nor abridge him in any incidents 
to his office ; for the office is intire , and ought to 
continue ſo without any fra&ion,or diminution with= 
but by Parliament, and the County-Court, and the 
entring of all proceedings therein, are incident ro the 
dheriffs Office, &c, And though *twas granted when 
| K | 
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230 Bozo2nns Caſe. 
the office of rhe Sheriff was void, yer the new Sheriff 
ſhall avoid it ; as $croges Caſe, inthe time of vaca- 
rion in the office of Chief Juſtice of rhe Common- 
Bench ; Queen Mary granted. the office of the Exj- 
renter of Londen x reſolved, that rhe next Chicf Ju- 
tthce ſhall avoid it, for *twas in:idenv to his office. 
Alſo,in a'l Writs dire&ed to the Sheriff concerning 
the County Court , the King ſaies , in com'tatu tuo; 
and in return of exigents made by him, the ſaics, ad 
comitativn meum jeat. &c. and the fiyle of rhe Court 
proves it ; and by the ſtatute of 33 H. 8. Che Sheriff 
of Penvigh ſhall keep his ſhire-Court at,ec, In afalle 
Judgement *cis ſaid, 3 pleno com tio recordars facias, 
<>c.And in a precepr of Tolt.*tis {a1d,Summoneas,&c, 
quod fit ad comitatium menum.And it ſhould be veryiun; 
convenient that anotherſholld have the cuſtodyof the 
entries and Rolls of Court, wich may be imbvcſilled, 
and the Sheriff ceſponſable for them. And ir was re- 
ſolved,that'the cuſtody of all the Gadls within every 
County belongs ro the Sheriff by right, and are an» 
nexed and incident by the Law co the Sheriffs office, 
vid, flat. At14 E. 3. 4. 10. 


Boz0:#as Caſe, 26 & 27 of the ueen, ſo. 34. 


A Portion of tyches in L. a pertained ro the ReQo- 
ry of G, which was preſcnrable, and the Queen 
was ſcized of the ReQory of L. jure coreneyu hich wa 


appropriated to the Monaſtery of W.and gran:s:oB 


er gratia [pecialt, RC. totam illam portion:m decimaritty 
8c. in Lf &c, cum ommbus aliis decimis ſuis quibuſe 
cung; ia L. tuacy vel aupery'n accupatione, I C, & thit 
re Parents ſhall be of force, x07 obſtante altquibus dt 
fectibus in non aominanda, male recitanda, &c. alicuu 
0:cupatorr. And I. C. had never any Tithes in L.,. 
Reſolved, Thar ( in the occupation of I, C.) refe! 
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Lb.4., Bozonns Caſe. 131 
t6all the ſenrence, and nor only to ( cum omnibus a= 
lis decimis, &c. ) 1. Becauſe ( illaz ) demonſtrates 
fully, thar there ought to be words ſubſequent , ro 
explain and reduce in certainty that portion by the 
intention of rhe Queen ſhould paſs, viz. thar which 
was in'the occupation of I, C. and ris. nor ſatisked 
till ir be come to the full end of the ſentence. 2.This 
conjun&ion ( cnm omaibus altzs, ec.) couples the 
aſt words to the former, and makes the word; ſubſe- 
quent to refer to all the ſentence. 2, If all the tirhes 
n L, of the ſaid Refory ſhould pals, rhe addition of 
the occupation of I. C. ſhould be vain, & Mucdifa 
expoſe110, &c. 

Reſolved , Thar by grant of port:onem decrmarium 
&, rhe tirhes, parcel of the ReQory of L do not paſs; 
for, (.portion-) properly ſignifies a part or portion in 
proſs, divided, and not parcel of the ReQory : and 
the Queen had nor any port:on in groſs,burt all were 
parcel of the ReQory ; And ( ex gratia ſpeciali, &c. } 
ſhall not <xrend by any ſtrained conſtruftion,to make .' 
athing paſs againſt the intention of the Queen, ex- 
prefſed in her Grant,and againſt rhe apr, proper and 
uſual fignification of the words of his Grant, 

Refolved , That becauſe I. C. had not any tithes 
there,nothing paſſes : for,admir that a portion ſhould 
beraken for a part; then the effe& of the grant is, tg« 
tam illam portionem decmarum: in occupatione I, C, 
and in truth he never had any part: nothing withour 


queſtion paſſes, in caſe of a common perſon; 2f07t5or1, 


not in the Caſe of the Queen. As ro the point: When 
«clauſe of Non obFtante thall make the grant of the 
Queen good, when nor 3 

Reſolved, When the King by the Commen-law can- 
not in any manner make a grant,there a No#u obfeante 
of the Common-law will not make the grant good, 
28ainſt the reaſon of the Common: law z as the King 
£7ams 


132 Terringhams Caſe. Lib.4 
grants a5/0!004/02.in an aflize,or Duare imped:tynoc. 
withilanding any Law to the contrary, tis'void : for 
proteQioa lies not in theſe Caſes, for the loſs which 
may come to the parties by ſuch grear delay , bur 
whcn the King may lawfulty make a Grant : bur the 
Common Law requires, that he be ſo inſtructed that 


he be not deceived., there a Nor. obſtaxte ſupplies it, 


and makes th: Grant good, As the King having made 
a leaſe for life or years, grants the Jand, Noz ob ftante 
that it be in leaſe for life, years, &c. Or if he grants 
che land, and further grants the reverſion of it , de- 
pending upon an eſtare for life, years, &c.' *tis good, 
See the book at large. 

Reſolved, When the words are not ſufficient , ex 
vi termini, to paſs the thing granted, but the Grant 
is void ; there a Nez obſtante will not ſervezas in the 
principal Caſe ; and the Patents were not holpen by 
18 of the Queen, ca.2., for Patents of Concealment 
are expreſly excepred out of the AR, 


Terringhims Caſe, 27 Fl. in Baxco Regis, fo. 36, 


Eſolved, That preſcription doth not make athing 


appendant, except the thing which is appendant 
agree in quality and hature to the thing unto which 
\ it ſhould be appendant, as a thing incorporate; as ali 
advowſon to a thing corporate, as a Mannor , or 3 
a thing corporate as lands to a thing incorporates 
an office, theſe may be appendant : bur every thing 
incorporate may not be appendant to a thing corye- 
rate ; as common of turbary may not be appendatt 
to land, bur ro a Mcfluage or Houſe z. as it is holden 
5 Aſs, 9, for the thing which is appendant ought to 
accord with the nature and quality of the' thing to 
which it is appendant ; and Turves ought to be ex: 
pended in a Mannor, | 


Lib 4: Terringbams Caſe. 133 


The commencement of common appendant by the 
ancient Law was in this manner , viz, When a 
Lord of a Mannor infcoff:d another of -arrable lands 
to hold of him in Soccage , ( 7deft ) per: ſerviciam 
ſoce, the Feoffee ad manutenend. ſervicium ſore had 
common-in the waſts of the Lord for his neceflary 
beafts rhat did plow & arre his lands, and this Com- 
mon is of common right, and commenceth by gpera= 
tion of the Law, and in favour of rillage, and there- 
fore it neederth not to preſcribe in thar, for ſo it is 
holden 4 H. 6. & 22 H, 6. as one ought if it were 
againſt common right. Bur it 3s only appendant to 
the ancient arrable lands,and only for Oxen, Horſes, 
Kyne and Shcep, &c. And becauſe iris againſt rhe 
nature of commen appendant to be appendant and 
meadow-or paſture : ard becauſe thgr here, the pre 

{cription was to have common time our of mind to a 
houſe, meadow and paſture, as well as to arcable, by 
which it appears tothe Court , thar there hath been 
a houſe,meadow and paſture,time our of mind; *rwas 
reſolved, thar this Common was ' appurrenant , not 
appendant. Bur if of: later times, men have builded 
upon ſome parr of ſuch arrable lands, and fone part 
thereof is imployed to a meadow and paſtire,and this 
for maintenance of tillage ( the original cauſe of 
common ) the Common remains appendant ; and ir 
ſhall be intended in reſpe& of the continual ulage of 
the Common for beaſts levanrt- and couchant np2n | 
ſuch land, thar ar the beginning all was arrable. Bur 
in pleading he ought to preſcribe that the ſame is ap- 
pendant to land : for though 1erra diciiuy a terendo, 
qa vomere teriturs yer terra includes all, and is 
artable,though converted to meadow, &c For it may 
be plowed. | 

A man may preſcribe to have common appendant 
ro his Manner, . for all the demeans ſhall be. inrended 

| K 3 | arrable 


134 Terrinohams Caſe. Lib.4; 
arrable 3 ar leaſt, in conſtruction of Law ( redd. ſin- 
gula ſingulis ) it ſhall be appendant to ſuch demeans 
which are ancient artable, &c. And when a tnan 
claims common appendant to his Mannor, no incon- 
gruity appears of his own ſhewing, as here, So, Com« 
mon may be appendant to a Carve of land,which may 
cancun paſture, meadow, and wood : bur ir ſhall be 
applyed to char, which agrees with the nature of the 
Common. | 
Reſolved, That common appendant may be appor- 
xioned, becauſe 'tis of common right ; for if a Com- 
moner purchaſe parr of the lands , in which he hath 
common 3; yet the Common ſhall be apportioned, as 
well as it the Lord purchaſe parcel ,if of the Tenancy 
rhe rent ſhall be apportioned, And if A, a Comme- 
ner enfeoff B.of parcel of his ancient lands,the Com- 
mon ſhall be apportioned, and B, ſhall have common 
pro rata. And *twas agreed, that ſuch common which 
3s admeaſurab'e, remains after ſeverance of part of 
the land, to which, &c, Bur here; for thar the Com- 
mon was appurtenant, *twas adjudged , that by the 
archaſe all was extin&, for 'twas againſt commen 
right; for,by the a@ of the parties,ir cannor be in ef 
for part, and extin for parr, 

*T was ſaid rhart Pertinens is the Latin word, as well 
for Appurtenanrt as Appendant,and therefore ſubjefta 
materia, and the circumſtances, ought to dire& the 

| Court roadjudge the Common , appurtenant or ap- 
pendant, | 
Reſolved,Thar unity of poſſeſſion of the intire land, 
ro which, &c. and of the intuc land in which, &c. 
extinguiſheth the common appendanr. By w-ay,Chiet 
Juſtice, common for vicinage, is not-appendant; but, 
for that it ought to be by preſcription, *tis reſembled 
to common appendant, but common appurtenant, 0r 
in groſs , may commence ar this day by grant, « 
"ot & 20: preſcrip- a 


Lib. 4. Brockes Cafe. I25 
preſcription ; and by him, the one may incloſe com» 
mon for vicinage againſt the other, as hath beenad- 
judged in Smith and Redmans Caſe : Reſolved, that a 
man may chaſe our beaſts thar do him rrefpaſs,witha 
{mall dog,and ſhall not be compelled ro diſtrain them 
damage feaſanr, | 


Caſes of Appeals and Inaiftments, 


Brookes Caſe, 28 of the ueen, fo. 39. 


Eſolved, Thar in appeal of Burglary ,. *twas an 
inſufficient count that the Defendant domum, 8c. 
ſelonice: & burgaliter fregit, for it ought to be burgla- 


 riter or burgulariter, which is vox arizsy as murdravit, 
_ rapuit, which cannort|be otherwiſe exprefled, 


Reſolved, If the count had becn ſufficient, he be- 
ing convicted once, ſhould nor be again impeached, 
but here he was diſcharged upon the inſufficient 
count, By Wray Chief Juſtice , if upon accident, a 
man and all his family are our of the Houſe, and one 
in the interim breaks che Houſe, and commits felony, 
is burglary ; for the indiment is, domun manſiona> 
lem fregit, - and ſo *rwas reſolyed 38 of the Queen, 
where a man hath rwo Manfon-houſes, and ſervants 
in bath, and in the night when the ſervants are out, 


- &c, the houſe is broken, 'ris burglary. 


wetherell and Darlyes Caſe, 35 of the Ducen,f0.40s 


N an appeal of murder, rhe Defendant was found 
guilty of homicide, and had his Clergy, after in- 
dicted, and arraigned for murther, pleaded this con - 
vigion ; Reſolved, that 'tis a good bar ar Common 
Law, and reſtrained by no ſtatute ; the reaſon is, be- 
K 4 catile 


cauſe the life of a man ſhall not be brought rwice in 
queſtion for the ſame offence, 


Youngs Caſe, 38 of the Queen, fol. 40. 


N IndiQtment, that dedituizam plagans mortalem 
 Scirciter pettus, 1s ſufficient; for *tis incertain whe- 
ther it be in the neck,arm,or belly ; and inditments 
ought to be certain,and ſhew in what part the wound 
15, and-the profundiry and latitude , thar ir may ap- 
pear to the Court co be mortal,and one of the wounds 
incertainly alledged, makes the whole Indi&ment in- 
ſufficient. 'Twas faid , that the Indiftment ought 
to have been, that if the party had not died of the 
firſt ttroke, rhar he died of the other, and this is the 
common courſe; | 
Upon a fuddain Aﬀeay ; if the Conſtable or.any of 
his afliſtants in ſuppreſling ir,be kill-d, *cis murder in 
Law, though the murderer knew.nor the party killed, 
for the Law adjudges ir murder, and that he had ma- 
lice prepenſe,for that he oppoſed him again Juſtice; 
So, in caſe of a Sheriff, or any of his Bayliffs or Off- 
-Cers in execution of praceſs ; ſo , of a M\ atchman, 


Walkers Caſe, 41 of the Dneen, ſo. 41. 


Eſolved, Thar an Indiftment of murder ( upon 

which rhe party was outlawed } thar he ſtruck 
the dead in ſiai(tra parte ventrs circa umbilicum » Was 
goed : for ſ;nifira parte was ſufficient, 'and the other 
ſuperfluous ; bur in Youngs before, there was nb cet- 
rainty before the Circiter. - | 


Heydons Caſe, 28 of the Ducen, f0. 41. 
| AF he ro the Indiftment, x. Becauſe *twas tt 
*—ken before B, Coronatore in com prad.Cand dab 
w ES a not 


136, | Tomnngs Caſe. Lib. 4, 
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Heydons Cafe. 137 
not ſay de coz. pred. Reſolved, it ſhall be ſo raken by 
reaſonable intendmenr,” and the Writ de coronatore £- 
ligendg, is, quia A.B. nuper uns Co onator. 14 COM. 
tuogdiem clauſit. 8c. and ſo *tis raken in 7iNougbbyes 
Caſe in Ploydon, 2 Becauſe he doth nor ſay, thar E.S. 


aem NY (dead) fuit in pace Deizer domine regine. Reſolved: : 
the= U that they are only words of form, to amplifie the hai- 
cnts | nouſneſs of the offence,nox of ſubſtance, & perchance 
und }} + he was not in peace. 1. Becauſe he doth not ſay, fe/o- 
ap- | nice, nor ex malitia ſua precogitata dedit, &c, Reſolv. 
unds | that the word (et) couples the ſentences together, ſo 
in- | that theſe words (felsaice & ex malitia,&c.)fuſt ſpo- 
ght ken refers to all the ſubſequent words, &c: and !u7c 
the | @&> ibidem makes it clear. 4. The profundity of the 
; the waund is nor ſhewn 7; Reſolved » Ir cannor be here ; 
far all the pan of the knee was cur off, 5. *Tis ſaid, 
y off tempore felonie pred. & murdredi, where it ſhould be 
erin W mMurdri : reſolved the firſt words were ſufficient ; and 
lled, | -rhen murdredum being a word infeaſible, is ſuperflu- 
Ma- ous, and ſhall not hurt. 6, The wound was the fourth 
tice; of Auguſt, the death the ninereenth of December, and 
fh- the indi&ment is, that T. M. &c. rempore ſclanie && 
n, murdred; pred. viz. 4. Auguſti, felonice fuer. preſen- 
ies & auxiliantes,&c. ?Twas objected, that the death 
hath relation to the ſtroke ; Reſolved, thar indift- 
ments have been often adjudged inſufficient , when 
UPON rhe ſtroke is one day, the death another,and the Jury 
ruck conclude the death to be done the firſt day ; Bur 
was here it ought to have been, that they were preſentes 
ther & auxiliantes, &c, ad feloniam & murd. pred. and 
cer -x<lation which is a fiction, ſhall make no man a felon. 
| And Wray faid, that without queſtion , the year of 
bringing the Appeal ,- ſhall be accounted from the 
death, nor from the ſtroke, | 
s ta-M \- 
rw 
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138 Hume againſt O; 1c. Lib.q,Þ Lit 
| ; | cipa 
Hume againſt Ogle, 3 2 and 33 of the Duccn,fo.qy; Cie 
a that 
A Pjudged,thar rhe Count(thar the defendant gaye &Þ der 
the ſtroke the 27 of September ar D. in the Coun. || ſhal 
ry of N. and that her Husband of the ſame ſtroke a | yas 
D,&cdied,and ſo the ſame Defendant murdered him 
| ar D.aforeſaid)*twas repugnant and inſufficient; for, 
& a3 it cannot be ſaid, that he murdered him the firſt | 
day (as Heydons caſc is before) ſo neither at the place R 
"where the ſtroke was, but where he dicd: | 


Cs and 
Hudſon and Lees Caſe, 31 of the Dueca, fo,43. o 
| | me 


JN an appeal, -H. counted that the Defendant, &c, | arr: 
felonice maimed him in his lefr hand, the Defendart Þ . me: 
pleaded, thar before &c, The Plaintiff recoveredin Y the 
Treſpaſs for the ſame bartery . and: wounding 2001, flat 
and ſatisfa&ion acknowledged; Reſolved , thar the me 
bar is good : for where the Plaintiff is to recover da- 

mage only ( as in this Caſe of appeal ) he ſhall nor 

be rwice farisfied for the ſame thing , Nemo acbet by 

puniri pro uno delifto. And here the wounding in the R 
firſt aRion includes the Mayſtzm,and more , and the. 


Defendant hath averrcd thar the wounding in the m1 
firſt a&Rion, and the Mayhem here 4s one. - by 
ve; 


Syers Caſe, 32 of the Ducen, ſv. 43- | - | 

F 

| bes, Ifthe principal be pardoned,or hath his WM 
EY Clergy, the acceſſory cannor be arraigned;for *tis i Po 
a Maxim, ub faftum millumythti fortia nulla, tr ub m2 WM 1: 
eft principalis; nor poteſt eſſe icceſſarius, and note can Ar 


be principal before ir be ſo adjueged by Law ; viz. C 

by judgement upen verdi@, or confeſlion,or by Our- p 

lawry ; and it ſuffices not thar in truth, he be prin- 
p/ Cipal ; 


4 


we 


| UMI | 


1. 
a * 


ceit of the poyſon ; and here he cannot be accefſory, 


[7-5 Lib.4. Bibithes Caſe. T 39 


cipal ; and the acceprance of pardon , or prayer of 
Clergy, isan argument, bur no judgement in Law 
char he is guilty. Bur, if the principal, after artain- 
der be pardoned, or hath his Clergy , the acceflory 
ſhall be arraigned, for ir appears judicially rhar there 
was 2 principal, | 


Bibithes Caſe, 39 of the Duren, fo. 34. 
Eſolved, That where the principal was found guil- 


ty of man-flaughter, and nor guilty of murder, 
and had his Clergy,the acceſſory ſhall be diſcharged, 
for till judgement, ir doth nor appear judicially that 
there was a principal, So if the principal upon his 
arraignment confeffes the felony, and before judge- 


ment obteins pardon, or hath Clergy, Keſolved thar 


there cannot be an Acceſſory before the ſat, in man- 
flaughrer, for 'tis upon a ſuddain affray ; and if pre - 
medirared. *ris murder. 


Vauxes (aſe, Jo of the Buren, fu 44+ 
Rt ſolved, That where a man was indiRed for poy- 


\ {oning apother, perſwading him that the porion 
mixr with Cantharides ſhould cauſe him ro have iflue 
by his wife, the indi&tment (neſciens pred. potum cum 
veneno fore mixtumſed fidem adhibens pred. perſuaſio= 
w dift. WV. recip:t, & bibit) was ſufficient; for , 'tis 

' Not exprefled that he received the poyſen, for (vene- 
 Wimpred. ) wants, and the words after ( immediate 
poſt receptionem veneni pred.) are not ſufficient to 


; maintain an indiment, ' which ought to be certain, 


ard nor by implication, 
Reſolved, That /aux,who perſwaded,was a princi- 
pal murderer. though he was-nort preſent ar the re» 


for 


red V, to do it, he had been accefiory before z which 
note, a ſpecial Caſe, where Principal and Acceſſory 
both are abſent ar the time of the felony, _ 
Reſolved, Thar ( avter foits arquite ) here is ng 
plea ; for, he was diſcharged upon an arraignment 
upon this inſufficient indiftment; and the former ac- 
quiral or.convition , ought to be lawſul : and the 
Maxim is, That the life of a man ſhaſl nor be twice jn 
jeopardy, for one offence,bur here his wife was notin 
Jeopardy. Soif a man be convifted by vyerdift,or cons 
feflfion,upon'an inſufficient ind1&mcenr,and no yudge. 
ment given, he may be again indifted and. arraigned, 
- for the Law wants its end ; bur, if upon ſuch inſufh. 
cient indi&ment,the Felon hath judgement quod [uſ- 
penZatur per collumand ſo attainted { which is the :nd 
of the Law ) he cannot be indifted again , &c, ill 
this judgement be reverſcd z and upon ſuch acquiral 
no conſpiracy lies, 


Wrote and Wiggs Caſe, 33 8f the Deen, fo.45. 


6 Ham Defendant in an appeal of murder,plcads that 
auter foits, by inquiſition taken before the Coro- 
ner of the Queens Fouſhold, and B. one of rhe Co-. 
ronofs of M. he was indiQtcd of manſlaughter, which 
inquifition was certified ro N, art the Gaol delivery ; 
and the Defendant upon this was arraigned, confeſſed 
the felony, and had his Clergy, and it appears rhe 
arraignment, &c. was after the purchaſe of the wrir 
of appeal, and before rhe return. [-, Ry 
Reſolved, That auter foits convidt of man-ſJaughter 
and Clergy, is a-g90d bar in an appeal of murder, as 
was adjudged in Holcrofts Caſe.. In which it was 
likewiſe-reſolved, thar an inquifition taken before B. 
CSoronor of the Honſhold, &c, and one of the Coro- 

| nors 
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for there is no principal ; and if any one had procyr 


_ 
ry q 
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Lib 4. Wrote and Wiggs Caſe. _ 141 


-nors of M, is well taken, and within the ſtature of ar- 


ticuli ſuper chartas ; though the ſtature requires ewe 

erſons : for the intenc of the AR was performed,and 
che miſchief recited avoided : for though the Courr 
removes, yet, he may procced as Coronor of the 


, County. 


| Reſolyed alſo upon the ſtature of 3 H.7. ca. rx. 


that this Caſe was out of the ſtarure; for,if the Defen-* 


dant had his Clergy , the appeal lies nor, @ fortiors 
when he is convicted only, and prayes his Clergy 3 
\and the att of the Court to be adviſed as. tothe al- 
lowance of Clergy, ( fo the Caſe was ) ſhall nor pre- 
judice the party in caſe of life : and *rwas reſolved, 
that atraint of murder in the at, extcnds oa perſon 


*_ conviſted by confeſſion, or verdiQt, as to a perſon at- 


taint for he which 15 attainted,js convicted and more, 
And Agzes Gainſords Caſe adjudged;that where 3 H. 


' 9.is, That the wife, or heir of bim ſo ſlain ſhall have 


appeal, that the Heir of a Woman, &c. ſhall have it 
againſt him, who was acquitted of the ſame murder. 
So reſolved here, an indi&ment and conviction, or 
acquittance of Man-flaughter , is a bar to an indi&- 
ment of the ſame death; fer all is the ſame felony, 
rhough the circumſtance alter it. 

. Reſolved, That art Common Law, the Coronor of 


. the houſhold had an exempr juriſdiftion within the 
Verge , and the Coronor of the County could nor . 


meddle, as appears by Articuls ſuper chartas ; and 
Swifis Caſe adjudged;where a Coronor of the Coun- 
ty rook an inquiſition within the Verge, *rwas avoid- 


. ed by plea, rhe one cannot meddle within rhe power 


of rhe other. Bur Juſtices of the Kings Bench, of oyer 
and te;miaer, &c. may inquire, hear, and determine 
all murders, &c, within the Verge , for their aurhs- 


rity is general through all rhe County 2: ſo reſolved 


1n Holcrofts Caſe, | 
Re Ns 


7 


142 Waits Cafe. Lib.4, 
Reſolved , That the Indi&ment was ſufficient) 
for it doth nor appear that D. (where the ſtroke and 
death was)was within the Verge;and though in truth 
it were within, yer it ought to be ſound by the oath of 
the Inditors, and cannot be ſupplyed by nude aver- 
ment 3 and it ſhall not be void & coram non judice; 
as to the Coronec of the Houſhold, and good before 
. the Coroner of the Country; for the Record is in- 
tire,and taken intirely before them 8c. And the De. 
fendant in his Plea had averred, thar'D. was within 
the Verge , fo the Coroner of the Country could nor 
take the indiftment only. 

Reſolved , For that rhe Indi&ment ( upon which 
he was a ey ) was inſufficient, that he may be 
newly indicted, &c, for his life never was in jeopar- 
dy. Reſolved, that where rhe ſtroke was one day, the 
death another, the concluſion ought to bz , thar he 
was murdered the day of his death , otherwiſe >ris 
naught, for *rwas not murder before : and 'twas re- 
ſolved, thar the finding of the ſtroke and the death, 
were got ſufficient of ir ſelf, without conclufion; and 

* ſo T. W. murdered the ſaid R.' 3, Reſolved, thar 
though the conviftion were pending the appeal , yer 
:r had been lawful , and before thac the nefcndane 
was compelled to plead, it had been a good bar, oy 


\ waits Caſe, 45 of the Dueen, fo. 47. 


REM That where a Woman' brought ſeven 
ſeveral appeals againſt ſeveral Perſons, asprinci- , 


pals, all oughr ro abate: bur th&firſt,/or all cheprin- 
Cipals and the -acceſſoties before the murder and af- 
ter, and before the Writ purchafed , againſt whom 
the Plaincitf will bring an appeal, ought ro be named 
m the Writ © for all make defaulr, excepr one 3 oy. 

rhe 
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Hilt*s Caſe. 143 
the Plaintiff ought ro count againſt all, therefore he 
ought to bring rhe appeal againſt all: And the De- 
ſendant ſhall not have damages by the ſtatute of 77. 
2.For it is out of it, becauſe the Writ abated. And the 
ſtarute of Magna Charra ſayes (appellum) in the fingu - 
lar number, | $ESs 


H I's Caſe, 36 of the Outen, fo. 43. 


N IndiQtment upen $ H.6.was quaſhed, Onuta fut 
izquuſi io capta ad ſefſienem pacu in Com.S,tent. dir 


- Martis, eg die Mcicurit : though the Seflions may en- 
3 Þ | 


dure two or three days, yet the Record ought to men- 
tion, thar they were holden at a day certain : as alſo, 
for. thac the ſtature was miſ-recired in a point materi - 
al. Notc, becauſe miſ-recital is fatal; rhe ſure way is, 
ro draw the indiment with concluſion contra ſorman 
tatuti, and with no : ecital of the AR, 


| Ogxels Caſe, 29 of the Lucen, fo. 48, 


AN Execuror polleſsed of a Grange , confiſting of 

* divers parcels,demiſes all the Grange (except H.) 
ro A. for 23 yeares, and H, to F, for 23 yearcs, and 
grants all the reſtdue of the term in his intire Grange 


ro A. and F.B. the reverfion,or grants a rent-charge 


in. fee, out of all his lands, &c. called C, Grange 
quondam in tenura B (the Teſtator ) and now z# te- 
nura C> occupatione de A, The rent is arrear, the en=- 
tire term expires,the Reverfioner, makes a Feoffment, 
the Grantee dies, the Feoffee leaſes at will, the Exc- 

curor diſtreins for Arrerages.. . 
| Reſolved,Thar at: Common Law, in ſome cafe debt 
lies for arrerages, of an anngiry.in fee , though i 
continues.5.as.2f a Parſon,or Prebend refigns,or dies, 
becauſe rhe Parſon is chargeable; otherwiſe of a 1a 
* CTIm 


144 Ognells Caſe. > bt: 
ſervice, charge, or ſeck , when the free-hold conti- 
nuts; and for a'rent there is a diverfity,when a rene 
in fee is extin& by the a& of the patty, and when of 
the Law, and when particular eſtates expire ; ſee the 
book at large. Bur 'twas reſolved in the caſe ar bar, 
that the arrerages due in the life of the Grantee,were 
loſt at Common Law.Reſofved,that H, was not char : 
ged with the rent , for though it be parcel of the 
Grange,and A, and F have the reverſion of the terms 
and ſo ir may be faid irtheir renure; yer, for that A, 
then had not H. ini his occuparion, tis not charged. 

Reſolved, Thar the Leſſee at will is chargeable by 
32 H. 8.c4;37. for where things are due in right,and 

'become remedilels by rhe a& of Ged, the Parliament 

which gives remedy for this, ſhall be favourably con- 


ftrued, and extend to advance the remedy proportio-. 


nably to the defe& of the Law, according to the mind 
of the makers, and therefore the feoffee of rhe feoffee 


zn infiaitum ſhall be charged , for otherwiſe the ſta-, 


ture ſhall be in vain, &e, - | 

Reſotved , If the: Grantee in fee, or for life of a 
rent-ſervice or charge, (after *ris arrear) grants over, 
the Tenant arrurns, the Grantor dies, his Fxecutors 
are not within the ſtatute, for by rhe Grant the arre- 
rages arc loſt,and were not due tothe Teſtator tem- 
pore mort#s, as the ſtatute ſperks; and after the granr 
rhe Teſtator could not diſtrein for the arrerages; and 
the a& gives remedy only where the arrerages are 
due, and become remedileſs by the a& of God, 

Sharp and Pools Caſe, 17 of the Dueen, Arent was 
granted to a Woman for life , *tis arrear, ſhe takes 
Husband, ?ris arrear, the Wife dies , the Husband 
brings debr againſt rhe Heir being terre-tenanr for , 
all arrerages ; Keſolved,that for the arrerages before 
rhe marriage he had no remedy at Commien Law,but 
for the other he had debr. 
FIN Obzce, 
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Rawlins Caſe. L45 


Obje&ted, that the Husband ſhall nor have the 
Arrearages due' before by the ſtarute, I, Becauſe at 
common Law the Executors of the wife may have an 
ation for them, and the Stature gives remedy,when 
executors cannot have an a&ion,and doth nor intend 
totoll rhe remedy from the common Law; a, The 
branch ſayes (due in the wives life )ſo the arrearages 
ought to incurr, ahen ſhe is his. wife: Reſolved ro 
the contrary, for the ſtatute ſayes (due and unpaid i 
the wives life) and the. common Law gives remedy 
for the arrearages of an eſtate for life incurred in the 


'Þ life of the wife, and therefore the ſtature did not in- 


tend ro extend to theſe arrearages,but to the arrear# 
wes due before;for,verba accipienda ſunt cum effeftu. 

Reſolv. That a Feme-covert cannor make an ex-: 
ecuror without aſſent of her Husband,and the admi- 
iſtration of her goods of right belongs to the Huſ- 
band, And the ſtatute in naming the woman (wife) 
intends only to dz\ſcribe and deſign the condition 
ef the womanznot to imply char the arrearages ought 
to incurr during coverture. | 


Rawlins Caſe, 19 and 30 of the Queen, fol. 52. 


. Poſseſsed of a Houſe for thirty years (except 

a Stable, of which B, was poſseſsed for two years) 
pranted'all his intereſt ro C. and demiſed the Stable 
toB for ſix years by Indenture after che end of che 
two years; C. redemiſes all to A, for rwenty 
one years, rendring twenty pounds per am 
and to pay a fine of twenty five pouinds, upon *con- 
dition for to re-enrer for non-payment of rhe-rent , 
or fine; before the day of payment, A, fedemiſes the 
Stable ro C, for ren years, the rent was behind, the 
fine was not paid, C, enters not into'the Stable, nor 


B, atturns, | 
L Reſoly, 


r46 


Reſolv. Thar where the verdi& was entred three 


rerms paſt, and in the Roll the demiſe ro B. for fix 


years was not entred to be by Indenture, rhat'rhe 
Roll ſhall be. mended, becauſe.the riote of the ſpeci- 
al verdi&, which the Jury exhibired to the Court, 
remaining with the- Second ary,purports that the Ju. 
ry found the demiſe prot 3 by which ic doth appear 
ro the Court,that the demiſe was ſhewn in Evidence, 
and refzrence made by the note to ir; and ſo *tas 

ia Gom?rſalls Caſe. _ 
| Reſolv. Though the condition is of two parts in 
the diſ-jun&ive, for non-payment of rent, or of the 
ſummin groſs; yer, if A. had redemiiſed any part of 
the houſe to C. and C, enters, by which the rent is 
ſuſpcnded, vhar all che condirion, as well for the col- 
lateral ſumm, as for the rent, is alſo ſuſpended, be- 
cauſe the condition is intire, and catmot be divided 
« by, the a& of the parties, Reſolv. Thar if A, had re- 
demiſed any part ro. C. though C. never enters, the 
rent is ſuſpended, and though a ſtranger occupy it. 
Reſolv. Thar the leaſe by 4. ro B, for fix years, 
though he had nothing at che timc,was goad by cone 
ciufion by the Indenture; and when C.redemifed all 
to A. then was the intereſt bound with this conclufi- 
on; then when A, redemiſes to C. the Staple,” C.is 
alſo concluded, for all parcies or privies in eftare or 
intereſt, are bound by rhe Eſtoppel ; then the Caſe 
is no other, but that A.. demiſes for fix years the 
Staple ro B, and after demiſes to C, for twenty yeats 
(which is a good Leife. in reverfion for fourteen 
years) this4s.no ſuſpenſion of rhe rent, or conditt- 
on; for *cis no grant of the reverfion,bur a furure in- 
rereſt:in-reyerfion ;,, no term, bar an intereſt of 
rerm,. as the pleading is, and notwithſtanding: ſuch 
grant, the reverſion 1s in the grantor, without at: 
titrnment, and he ſhall have the rent upon the firſt 
leaſe, 
y 


Rawlins Caſe, Lib. 4. 


Lib. 4- Rawlins Caſe. 147 
ſeaſe; bur if chere be an atturnment, the reverſion 
paſſes, avd ſuſpenſion will follow, And therefore 
was agreed, if a man leaſes for twenty one years 
rendring rent,and a re-entry,the Leflee-leaſesro che 
Leflor for fix years, tro. commence two years after, 
the rent is arrear ; and by this he ſhall defeat the 
furure intereſt veſted in ham. 

. Reſolv. Thar this Bſtoppel being found by ver= 
4&, the Court ought ro judge upon all the ſpecial 
matter, according to Law ; and becauſe they are 
ſworn ad veritatem dicendam, they did well to find 
the truth of the Caſe, and leave it to rife Court; by 
Wray Chief ſuftice in Pledals Caſe, the Jury was at- 
tainted for not. fiading ſuch a leaſe by concluſion , 
 mtending that they (being ſworn ad veritatem dz- 

cnd*,) were rot bound to find it; for the Courc 

held, that the intereſt of the land as to the parties 
and privies was bound,and no conclufion ſhall be by 
ſuch Indenrture, after the term ended, by Wray, 

* Keſolv. if Leffee for twenty years, leaſes for 
wo years rendringrent, and grants all his term and 
nereſt;. it the Leſſee arturns, the reverſion paſſes; 
and if no arturnment be, yer the intereſt in rever- 
fon paſſes; for the grant of a man ſhall not be ad- 
judged void, if, toany intent, it may take effe&. 

Reſolv. If Lefſce for twenty years of a houſe , 
leaſes part for ewe years, and after leaſes to another 

all for cen years, rendring rent, ſo that ir inures as a 

leaſe in reverſion for part, that rhe rent ſhall ifſue 

our of all, and of the intereſt of rhe rerm, rhough ir 
be not any. cſtate that may be ſurrendred, and 
though it be conjoyned with land in poſſeſſion. 
Error was brought upon this judgment, and'this 
error aſſigned 3 for thac R, the Plainciff was an In- 
fant, and was admitred by his Guardian, and no re+ 

cord made of ir, as *xis uſed in Barre, bur only w__ 
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148 Wardens Caſe. Lib, 4. 


red in the Courr, F. R:per A.B. gardianim ſuum ( ad 
hos per curiam ſpecraliter admiſſum) queritur, which 
was diſallowed+by all-the Juſtices; upon ſearch and 
view of many preſidents, which make a'Law in rhis 
Court, yer {ome preſidents were as 2# Banco, 

Nore (R-ader) according tothe opinien of yy 
was reſolved in' Loxdoas caſe, that if a man rakes 4 
leafe by Indenturezof his ewn land, this'1s an Eſto 


pel bur during the term, and then both parts of the 


Indenture'belong to the leſsor. 


Farden aud Commona'ty of Sadlers Caſe, 3o of the 
| Pueen, fol. 54. 


BY Maudamus *cwas found before' B. Mayor of 
Lodon,Eſcheator of the Ciry,and the inquiſiti. 
on was returned in Chancery, that T. C, held of the 
King, &c, and dyed fſciſed without - Heirz the War- 
dens,8c. ſhewed their right that R.M. was ſciſed in 
fee, and deviſed to them in fee 3 andthat they were 
ſeiſed rill by C. diffeifed, and ſhgw the cuſtom of 
Leadon, that a Citizen and Freeman may deviſe in 
Mortmain, and averred that R. M. was, &c. temvore 


mortis; and upon this, great queſtion was, Whether ap 


a Monſtrans de droit lyes, or ought to be by Petiti- 
on, See the Caſe art large for this Learning, Beje- 
block and Redes Caſe was cired to be adjudged, if 
A:be bound ina Recognizance, Statute, &c, and 
afrer a Recovery i debr was had againſt him,and he 
dyes, his Execurtors ought firſt ro pay the debt up- 
onthe Recovery, rhough it be puny to: the ſatuts, 
&c. for though'both be Records, yer the judgment 
in'the Court upon judicial 'and ordinary proceed- 
ings+is more/notorious,and cenſpicuous, and of more 
high-and-cminent:degree than-a ſtatute, 8c, raken is 


private; bythe confcnr of Parties, - 
Forſk 


2c 


| UML 
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Forſe and Hemblings Caſe, 37 Elt3, 12 com: Banko, 
ful 60. . 


\ Lice Allen ſeiſed of certain Meſſuages in fee, 

maketh her Will in writing, and thereby demi- 

ſech,thar if James .Amynd doth ſurvive hergthat then 
he doth demiſe,and bequearherh the ſame mefſuz 


P” fo. him and his Heirs. . And afterwards the. ſai 


Alice did intermarry with the ſaid Zames, and duting 
her Coverture ſhe ſaid ofcenher ſaid  Zames ſhoy! 
never have the ſaid Mefluage by.che ſaid Will; Alice 
dyed withour. iſsue, and Fames ſurvived, and the 
queſtion was, Whether the Will was countermanded 
by che ſaid Marriage, or not; and if not, Whether by 
the words of revocation after the Marriage, was a 
Countermand, and it was adjudged-upon great de- 
lberation, rhat the. raking of a Husband, and rhe 
overture at.the time of her death, - was a Counter- 
mand of che Will: For the making of a Will is,bur 
an inception thereof, and it doth nor rake any &fteft 
until the death-of the deviſor,. For, Omne teſta- 
mentum morte conſummatum, & vo!untas eft ambula- 
toria uſque extrenum vite exitum. And it ſhould be 


againſt the nature of a Will, to be ſo abſolute, char 


he that made the ſame, being of ſane memory, ' may 
not countermand the ſame, And -therefore the. ra- 
king of her Husband, being | her, own proper a& , 
doth amount to.a. Countermand in Law : Alſo *rwas 
ſaid, that after Marriage all the Will of the Wife in 
julgmens of Law, is ſubje& to the Will of her Huſ- 

and, and a Feme- Covert hath no Wills, and there» 
fore the Countermand after Marriage was. of no 


torce, quod fuit concefſum per tot Cir. 


L' 3 
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Harlaktudens Caſe, 31 El. in Bauco Reems,fol,62, 


if BIG Earl of Orford leaſed ro A, B. and C, (ex. 

cepr the Trees) for 21 years, C. alligned tg 
D. rhe Earl ſells the Trees co A.B. and D. they 
teaſe ro. E. and after ſell the Trees, the Vendee 
cyrs them, the Lefſce brings treſpaſs, When 


man makerh a leaſe for life or years, rhe'Lefſee hath Þ]. 


bur only a ſpecial intereſt or property in rhe Tree: 
being Timber, as things annexed to the Jand ; burif 
the Leſſee,or another, ſeyers them, the property and 
intereſt of rhe Leflee is determined; and the Lefſor 
may take them, as things which were parcel of his 
Inherirance. : ao dy 
Ir was alſo reſolyed, that this clauſe (without 
impeachment of waſte) doth nor give tg rhe Tenan 
for life, any greater intereſt in the Trees, than he 
had by the demiſe of the Land, bur only thar it will 
ferve, that he ſhaJt not be impeached in any ation 
of Waſte,or to recover damapes,or the place waſted, 
| * It was alſo reſolved , that fan 
Tha is adjudg-. houſe fall by tempeſt, or orher at 
ed otherwife by of God, the Leſſee for life or years 
all the fudges hath a fpecial inrereft ro'rake tim- 
of England in ber toire-edific rhe ſame,if he will, 
Lewes Bowels Bur.if the Leſsee ſuffer the houſe 
Caſe in the 1x tofall, or take jt down, the Lela 
Report.. may rake his timber as parcel d 
| | his Tnhericance, and rhe intereſt 0! 
the Lefsee is determined, and he'may have waſk, 
and rreble damages. ' 

Refoly, Thar rhe Lefsee by the grant had anab- 
ſolute property. m the Trees, fo that by the leaſed 
the land, they did nor paſs, and he hath nor equal 
ownerſhip in both}; and'it ſhould be a wenas to 
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him, if cheg-ſhould be joyned to the land, for then 
he could not cur, during the term, without waſte , 
and after he ſhall nor have them,and rheLeſsor fhalt 
not have them againſt his own a&t And here, A. 
B. and D. were tenants in common of the land, and 
joynt-tenants of rhe crees,. and ſo rheir intereſt of 
ſeveral qualities, and therefore cannot be an union 
berwcen them, but-upon a feoffment, if the Feoffor 
accept. rhe trees, they are in property divided, 


' though, in fatto, they remain annexed to the land, 


for it is not feleny xo cut chem, 8&c.and if the Feofe 
for gran: them to the Feoffee, they are re-unired'in 
property, as well as de fatto and the Heir thallhave 
them, not the Executors;for the Feoffee hath an'ab- 
ſolute ownerſhip in both, and ir is more benefie ro 
him that they are :e-united. KI 

It was reſolved , Thar if timber-trees be' blown 
down with the wind, the Leſsor ſhall have rthern:, 
for they are. parcel of his Inheritance, and nor the 
tenants for life, or years ; bur if they be Dotards 
withour any timber in them, rhe tenant ſhall have 


them. 


It was adjudged, that waſte may be commirred'in 
glaſs in the Windows, for ir is parcel of the houſe, 


and deſcends as parcel of the Inheritance ro the 


Heir, and the Executors ſhall not have them, al» 


though rhe Teſsee pur the glaſs in the Windows 
ar his own coſt, and if he rake them away, he ſhall 


be puniſhedin waſte, And 42 Eliz, iz Com: Bancs, 
It was reſolved, that Wainſcor, whether it be annex= 
cd ro the houſe by the Leſsor, ar the Leſsee, is: par= 
cel of the houſe, and there is no difference in Law, 
whether ir be fixed with great Nails,or fittleNails,or 
Screws or Irons put through the Walls; for if it be 
lixed by any waies or means'to the houſe,” or poſts, 
or walls thereof, che Leſsce may not remove it, us 
L4& Ne - 


152 Fulwooas Cafe. : Lib.4. : 


he is puniſhable in an a&ion of waſte, For it is Pate 


<elof the Houſe, and by leaſe or grant of the houſe 


- In the ſame Mannor (as Sieiling or Plaiſtering) it 
ſhall paſs as parcel thereof, 


Fulwoods Caſe, 3 5 of the Ducen, fol. 64, * 

. Acknowledged a recognizance of 250 /. to the 
C_hanbertain of Loxden, and his Succefsors, 
after acknowledges a ſtatute of 2001. before 'the 
Recorder of Londoi, and Mayor of the Stapte to A, 
After A. ſues execution by Liberate, but ir doth not 
. Appear that ir was ever returned; after, the Succeſ. 
ſors of the Chamberlain, ſue execution, by pre- 
cept tothe Serjeant of the Mace in nature of an Fle- 
git, and hath a Moyity, C, dyes, his Wife recovers 
Dower, and hath her houſe aſſigned for her third 
part, ſhe dyes, the Chamberlain afligns ro Falwoed, 
afrer A. aſlighs alſo to F. after the Heir of C, de- 
miſes to B. &c... p 

Reſolv. That the Succeſsors of the Chamberlain 
Fhall have this recognizance, though a Body ſole; 
for. that the Corporation was by cuſtom. ro diver 
purpoſes, for Orphanage, for the Recognizance wi 
acknowledged for Orphanage-money? and the ſame 
cuſtom inables the Succeſcors ro take ſuch an Obli- 
gation, &c. otherwiſe of a Biſhop, Parſon, &c. and 
chat the Execution by the Serjeant of the Mace, was 

ood, notwithſtanding the ſtatute of 77, 2, cap. 18, 
which ſaith, Fic liberet ce medictatcin, ec. by. rea- 


ſonable extent, ro wit, by inquiſitien of honeſt men, if 


and the Sheriff is ſworn, and the Serjeanr is nor 
ſworn to take the Jury, &c, For the ſtatute ex- 
ends to eyery other immediate officer, to any Court 
of rhe King of Record, 8&c, Reſoly, Thar execu- 
xion of the-Zlegit was good enough, withour ſuing a 
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Hynaes Caſes I53 
Scirefacias againtt A, being in by matter of Record; 
but *twas ſaid, if the Sheriff had returned the for- 
mer execution; he ought ro have a Scire facias , by 
the Court, if rhe Sheriff makes execution, 'tis good. 

Reſolv. That the Verdi& was good, which finds 
thar C. acknowledged a recognizance before the 

Mayor, though not ſaid ſecundum forman ſtatuti, nor 
per ſcriptum ſunm obl1gatorium, for being the rrover 
of lay-people, it ſhall be intended according to the 
ſtatute, Reſoly. Thar the Conuſee cannar have aid 
of the ſtature of 32, H, 8. cap, 5. for which, Tee the 


| Book at large. 


Refolv, That if a man be bound in two ſtatutes, 
and the latrer ſtatute be firſt exrended, and deliver- 
ed in execution for a longer time and a greater ſum 
than the firſt was, yer 5 a the farſt ſtature is ſariſ- - 

p lawfully derermined,. the ſe- 
cond Conuſee ſhall have the Land again, by force 
of the firſt Extent. Ir was reſolved per tor. Cur. that 
the Execution of a Liberate is good, although the 
Writ be nor returned, and ſo of a Capias ad ſatfaci- 
endum, and an Habere fac ſeiſcram, and other writs 
of Execution, And-rhat the Conuſce ſhonld hold the 
land, nor only until he be ſarisfed for damages 
for detaining of the debt, and coſts of ſute, bur al. 
ſo for his reaſonable labours and expences, look the 
words of the execution ; and being in by matrer of 
Record, tne Conuſor muſt bring his Scire facias; bur 
in caſe of an Flegit, the Conuſor after ſatisfaQion 
may enter, for there is no celts and damages, bur 
the meer debr. | 


Hyndes Caſe, in Cott. Banco, 43 Eliz, fe.70. 


AY im Have ſeiled of certain lands by deed 
indented, demiſed the ſame- ro Robert Ge- 
| rard 


I54 Hynaes Caſe. Lib. 4; Bt; 
rard for 16 years, who afligned over to Elizabey 


Hynd, Wikiam Hawe afterwards by bargain and (ale 
in conſideration of mony- due, ſold the reverfia 
to one Libb, and before the ſame was inrolled, the 
ſaid Vikiam Hawe levicd a fine to Libb, and hig 
Heirs, &c, and after the levying of the finc, the 
ſaid Indenture of bargain and ſale was inrollcd with. 


in fix months , according to the form of the St. 


rute, and Elizabeth Hyd the renant did not atturn, 
The queſtion was, Whether the Conuſce of the fine 
afrer the ſaid Indcnture inrelled, ſhall be in 
the fine, and by the bargain and ſale > for if he ſhall 
be adjudged to be. in by the fine, no aftion of waſte 
tyeth, for defau'r of arturnment; and if be ſhall þ: 
in by the Indenture inrolled, then there needeth no 
atrurnment. And it was reſolved, p27; tot. Cur. that 
when Hawe by deed indented, did bargain and fell 
_ the reverfion to Libb, and his Hzirs; and- before the 
inrollment levied a fine to Libb, and his Heirs, and 
afrer the deed is inrolled (within fix months) that 
the Conuſce ſhall be in by the fine, and nor by the 
deed inrolled; for the fee-fimple paſyeth by the fine 
to the Conuſee, and his Heirs, and after the inroll- 
ment of the deed, may not diveſt and rurn the 
eſtate our of himſelf, which was abſolutely eſtabliſh 
ed in him by the fine; for when tne common Lay 
and the Sratute Law concurr , te common Lay 
ſhall be preferred, And it is true, Thar the incoll. 
ment ſhall have relation to the delivery. of the deed, 
Bur that is only to avoid eſtares, Or charges made 
of the ſame thing by the bargainor, to ſtrangers, af- 
ter the delivery of the deed, and before rhe inroll- 
ment, bur nor to diveſt any eſtate lawtulhy ſettled 
in the interim, in the bargainee. 
The Records areſo high and ſacred, thar;they im- 
port inthemlſelyes inviolable verity, which if any 
man 
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man dare to gain- ſay,the Law doth attribute ſo grear 
honour to them, nos they ſhall be rryed only by 
themſelves, and not by the Country;and if avermenc 
againſt a Record ſhould be permitted, rhen rhe ef- 
fe& and validity of the Record ſhould be tried by 
the Country, which is againſt the rule of the Law, 
Nullum iniguum eft in jure preſumendum, Yer,reſolved 
in this Caſe, that the Leſ:ce ſhall be admiutred to 
averr, that the deed was inrolled, after the fine, and 
nor before, becauſe it Rands with the record, and 
doth nor impuen any thing within the record, and 
great inconyenience would folloiy, if ſuch averment 
ſhauld nor be admitted, 


' Boroighs Caſe, 38 Eliz, i Banco Regis, ful. 7. 


REY Thar the rent reſeryed upon a demiſe, 
Yought to be demanded, if the Lelsee will rake 
adyantape of a condition for nor-paymenr of the 
ſame,and the demand to be made at rhe place limit- 
ted for the payment of the rent, although rhere be 
no words of demand in the demiſe, and although ir 
be ont of the land demiſed, - bur in the Kings Caſe 


_ ir is otherwiſe. Prerogativz Regs, for there the rent 


upon a re-entry reſerved, ought to be rendred; and 
in ſuch Caſe, the Patenree of the King ſhall demand 
the rent upon the land. | | 

Reſoly, - If the Queen leafes rendring rent, 
withour limiting any. place, or ro whoſe hands, the 
Leſsee may pay it at the Exchequer, or to the Bay- 
liffs, or Receivers of the Queen; and when ſhe fo 
appoints it by expreſs words, *tis no more than the 
Law appointed; and though the words be { Ad recep- 
tum ſcacc*. apud weflm.) 1 needs not thar the re- 
ceit be holden at Weſtminſter, the Law would bave 


_ implied that. And when a common perſon ap- 


points 
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upon the land, 


? . : 
- Palmers Caſe, 39 Eliz. in Banco Regs, fo. 74. 


i Bag Sheriff by virtue of a Fer: fac'as may ſell a 
leaſe of the Defendant, and .in his writing. the 
true commencement and teri of the leaſe muſt he 
expreſsed, or elſe, if he ſcllerh all the intereſt that 
the Defendant hath in his lands, he needeth not to 


make any mention in rhe return, but generally q4 


fieri fectt de bonis & cataltis, rc. Bur an inquiſition 
found that the Debtor of che King was poſseſs2d pro 
rermino quorundam annorums&#c. 'ewas void , fora 
rerm cannot be extended without ſhewing the cer- 
rainty of the commencement ; for after the debr ſa- 
tisfied, he is to have the remainder. 

_ Refſoly. For that the Caſe at Barr was an exe- 
cution by Elegit, which ought to be made by in- 
quiſition ; the ſale here was void, for the term, was 
miſtaken in the inquifition, and ſo miſtaken was ap- 
priſed by the-inquiition, and the Sheriff cannor ſell 
any term, but that only which was appriſed by the 
Jurors, | | | 


Hollands (aſe, 39 of the Oueen, fo!. 75. 


Eſoly. That before 21H. $, cap. 14. if. he 
which had a benefice with cure, accept another 
with cure 5 the firſt is void, bur this was no avoid- 
ance by the Common Law, but by conſtitatien. of 
rhe Pope, of which the Parron might take notice if 
he would, and preſent, withour deprivation; bur'he- 
cauſe rhe avoidance accrued by the Eccleſiaſtical 
law, no lapſe incurred without notice, as; upon a 
deprivation, or reſignation ; ſo that the Charch we 
| yo! 
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| yoid for the benefit of the Patron, nor for his diſ- 


advantage ; Bur now, if the firſt benefice Be of the 
valuc of $ 1. per auaumzrhe Patron art his peril ought 
to preſenr,for ro an avoidance by Parliament, every 
one is party, bur if not of 8 /. *ris void by che 
Eccleſiaſtical Law, of which he needs not take no- 
tice. Reſolved, that 21 H. $. is ſuch a general a&, 
of which the Judges ex officio (though ir be nor 
pleaded.) ought ro rake notice. See the Book ar large 
upon this Learning, what a& ſhall be ſaid a general 
a, of which rhe Judges are bound to take.norice, 
what nor, | 3 


The Caſe of Corporations, 40 and 41 of the Queens 
fol. 7 7. 


Eſolv. Thar where divers Citics, &c, are in- 

corporated by the name of Mayor and Commo- 
nalty, Mayor and Burgefles, &c. and in the Char- 
ters *ris preſcribed that the Mayors, Bayliffs, &c. 
fhould be choſen by Commonalty and Burgeſses, &c. 
Which is 8s much as to ſay,as by all the Burgeſses,or 
all the Commonalty; that yer he anczent-and -uſual 
ElcRion, by a certain feleKed number of the priin- 
cipal of the Commonalty, &c. (Commonly called 
the Common Council) and not by all of the Com- 
monaltyy or ſo many of them as will come to the 


 EleQion, was good in Law, and warranted by their 


Charter ; for, in every Charter they have power 
given to them to make Laws, Ordinances, and 
Conſtitutions, for the berter government and order- 


ing of their Cities and Borou ghs: by force of which, 


and to avoid- popular confuſion, they, by their 
common aſsent, have inſtituted, &c. that rhe eleRi- 
on ſhall. be by ſuch a ſelet number. And though 
this Ordinance cannot be now ſhewn, yer it ſhall. 
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be preſumed, that ſuch ordinance and conſtitution 


W8s made ar firſt; : 


Digbyes Caſe, 41 Eliz, f0',78. 


J* was adjudged, that when a man hath a benefice 
with cure, above 8 1. and afterwards taketh ano- 
ther with cure, and is preſented and inſtituted , 
and before induction procures the letters of diſpen» 
ſation, that this diſpenſation comerh. too late : for 
by the inſtirurion, Fcelefia plena & conſulta exiſht, 
againſt all perſons bur the King ; for. every re&ory 
confiſterh upon ſpiritaalry and rtemporalry. And 
as to the ſpiritualty, viz. cura animarium, he is com- 
pleat Parfon by the infticution; for when the Biſhoy 
uzon examination had, admitterh him able; then he 
doth inſticure him, and ſaith, 12ſtiruo te ad tale bene- 
ficium, & babere curam animarumyof ſuch a Pariſh, 
accipe curan tam, Vide 33 Hs bg. But roucihing 
the temporalties, as the Glebe-Lands, &c. he hath 
no free-hold inchem,until induftion; for by the ge 
-neral Council of Latezan, Anno UI, 1215: it ap- 
peareth, thar by che acceprance of two bencfices, the 
firſt is void, Aperto jure; for upon this Council, are 
our Books in this Caſe founded. And *rwas reſol- 
ved, that this was an acceptance of a benefice cum 
cura, within the Statute of 2x H.8. Inſtitution is 
aft acceptance by our Law, and *twas lately adjudg- 
ed, that if before induQtion the Clerbþ be induted ro, 
anotherthe farſt is void by 21 H.8.which ſaich (ac- 
cept anti take another) and for that now the avoidance 
1s declared by 21 H.8. heis bound to take notice 
bar till afrex induRtion, &c, i 
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Notes Caſe, 31 Eliz. fo!, 80. 


| Man maketh a leaſe by theſe words ( vixs ) 

Demiſe, &c, Grant, &c, and covenants that 
the Leſsee ſhall enjoy without eviftion, by the Leſ- 
ſor, or any claiming under him, and was bound to 
perform all Covenants, &c., the Leſsee aſſigns his 
term, a ſtranger enters upon che Aſſignee, and re- 
covers in an Et. firme, after ouſter, the firſt Leſsee 
brings Debr. This is a Covenant in Law,and the af- 
fignee ſhall have a writ of Covenant, g Eli; 257. 
Dyer. And if a man be bound by obligation to per- 
for all covenants, grants, &c. this doth exrend 
as well ro Covenants in Law, as to Covenants in 
Fat. 

Reſfolv, Though the recovery were by verdiQ, 
yet he oughr co ſhew that the Plaintiff in this re- 
covery. had an elder title, for otherwiſe the Cove- 
nant in Law is nor broken, It was Izolden, that an 
expreſs Covenant doth qualifie the 'generaliry of 
the Covenant in Law, and reſtraineth that by the 
mutual conſent of borh parties; bur a warranty in 
Law, and an expreſs warranty, the party may chuſe 
whether he will have, for this word Ded; imporceth 
a Warranty. 


Sir Andrcw Corbets Caſe, 41 and 4% of the Queen, 
fol. 8x. | 


A: Deviſes land to B. &c. to have,&c. till 8og /. 
; ſhall be gaid by them of the profits ro marry 
his Daughters, and dyes ; the Heir conceals the 
Will;takes all the profits, and dyes,the Will is found 
by office, the Deviſee enters, and hath levied 646 /. 


_ and imployes ir accordingly; whether the profits ta- 
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| ken by the Heir, ſhall be parcel of the 800 1, was the 
ueſtion. 
Reſolv, That the words + ſhall be levied ) 
ſhall be conſtrued (ſhall or might be levied) and 
ſa twas holden 6f a leaſe or limitation of a uſe; 


ring to do it, may exclude the reverfioner.for ever ; 
ſee the Book at large, Reſolvy, When the Heir or 
reverfioner, &c. enters, and expulſes him to whom 
the land is limited, he hath eleRion to recover the 
Meſne profics, in an ation, or re-entry,and retainer; 
till he levies rhe inrtire ſumm, and the other ſhall 
not have adyantage of his own wrong,and if a ſtran- 
ger had entered, aud occupied, the Deviſee ought 
to have taken notice at his peril, for vigilantibus oþ 
204,09-c, and none is bound to give notice, bur here 
the Heir himſelf concealed the Will, and the De. 
Viſee had no remedy , for the Meſne profi:s after 
the death of ch: Heir. Refolv. That a Guardian 
ſhall not oaſte Tenant for life, nor years of the Te- 
nement. | 
Reſolv. That admitting the Gnardian ſhall ouſte 
Tenant for years, yet he ſhall not hold over, becauſe 
his rerm is -certain in the commencement, conrinu- 


uncertain. | 


Southcots Caſe, 43 Eli: in Banco Regis, fo, $3." 


F A. de deliver goods to B. for to keep, the 

' goods be purloyned away, yer B. ſhall be charged 

IM a Writ of Detinue, For,' to keep, and to keep 
ſafely, is all one; bur if B, do take them to keep as 
his own goods, he ſhall not be charged with them. 
And if A. do pledge or guage goods unto B, Rea 
24s 


Lib. 4; 


otherwiſe, he which is ro levy the ſumm by defer 


ance and end ; otherwiſe Tenant by £ legit , Sta- 
rute, &c. they ſhall hold over, becauſe the term is 


1; 


b.4. Lutirels Caſe. 1 

this caſe B, ſhall nor anſwer for them, if they be pur- 
loined, for he had ſome p:operty in them , and not 
a cuſtody only, bur a Ferry-man, a coinmon In-kee- 
per, or a Carrier, which taketh hire, they ought to 
ik che goods ſafely, and they ſhall not be diſchax- 
ged, if they be ſtoln or purlgined But a Fa@or of a 
Servant (although they have wages } doing his en- 


_ Gcavour, ſhall not be charged, 


© 


Luttrels Caſe, 43 Eli, Baitco Regis, fo. 36. 


F a man have Eſtovers, either by grant or preſcripe« 

rion to his houſe , although he alter the Rooms 
and Chambers in his Houſe, it ſeemerh that the al- 
teration of the qualities, ſo as it be nor of the houſe 
ic ſelf, and wirhour making new Chimneys, by which 
no prejudice accrews to the owners of the Wood, 
isnot any deftruRion of the preſcription; and chough 
he make new Chimneys, or make a new addition to 
his old houſe , he ſhall nor loſe che preſcriprioa 
thereby, bur he may imploy or ſpend any of his new 
eſtovers in the Chimneys, or in that part newly ad=_ 
ded. It was alſo reſolved , that if a Houſe or Miln 
do fall, or be taken down by the a& of the owner, or 
by wrong of another, yer for that che perdurable pait 
which includes all, doth remain, which is the land, 
whereupon the Fabrick is built, he may re-edifie. the 
ſame again without any loſs of his appendant or ap- 
purtenant , | but it ought to be upon che ſame place - 
which was the foundation of the old. Houſe ; for as ir 
dd ſupport, and judgenenr'of Law included the an- 
cent Ho'iſe when jt was ſtanding : ſo it imporrs and 
includes the new Houſe, ſoas.itis in a manner a 
continuance of the ancient Houſe. 

Divers Tenants-do hold of another , as of his 
M. Mans 


162  Drurics Caſe, Lib. 4. 
Manyfor by fealry and fure ro rhe Lords Miln, the 
Lord doth alicn his Miln with the ſare of his Te- 
nants, and after, the Vendor dieth , and his ſonne 
entereth and buildeth a new Miln, upon the other 
parts of his demeanyhe ſhall have rhe fure ro his own 
Miln, which the Vendee hid before, for, rhe ſute be: 
longeth ro him that harh the Mannor, for no man 
may have ſute to his Miln, by reaſon of a Tenure, if 
it be nor of Corn growing upon the lands, within the 
Seigniory or Mannor, and the Lord may ereR a new 
Miln within any parr of the Manno:, and the tenure 
is duc to the ſame, and nor to any particular Miln, 


Draries Caſe, 43 Elig% Error in baneo regrs,f0, $9, 


AFoinecks being a Widdow retainerh three Chay- 
Iains: he who 1s laft Terained, is nor capable of a 
diſpenſation, for the ſtature of 21 H:;8. c.13. is cxc« 
c:ned by reraining of two, and the reraining of the 
third-ſhall nor diveſt che capacity, which was in the 
firft rwo, bur if the Rerainer had been ar one rimehe 
who is. firſt promored, ſhall be firſt preferred,becauſe 
in e/£qralt jure, &c, 2, Reſolved, If rhe two firſt 
die, the rhird is not —_— of a diſpenfation withour 
a new rereiner, becat.ſe he was reteined at the Coms 
mon Law, and not according to th: ſtarure, od ah 
mmnio702 valct,&c. As if the ſon and heir of a Baron 
reteaneth a Chaplain, and giveth him letters under 
his Seal, and after the Father dieth. And it was ſaid, 
thar'the ſaid a& ſhall be raken ftrialy ; as if a Ba: 
ron be madeGardian of the five Ports,he ſhalferein 
no-more Chaplains than before ; and if a Baron re- 
rein two Chaplains who are promoted, he cannor diſ- 
charge them, and rerein others, during their lives, 


. £ lad, 


| UML 


|; 


rr 
or of 
the L 
of th 


Tib, 4,  Slades Caſe. 


Slades Caſe, 44 Elix. fo: 92, 


T was reſolved, that every contra& executory im= 
ports in it ſelf an Aſſumpfir, For when one doth 
agree to pay money, or to deliver any thing, by that 
he doth afſume, or promiſe to pay , or-to deliver the 
things, and therefore when he ſelleth any goods ro 
another,and agreeth ro deliver them ar a day to come, 
2nd the ether in conſideration thereof agreeth ro pay _ 
ſo much money, ar ſuch a day 3 in this caſe both par- 
ties may have an afion of Debr, or a&ien upon the 
Caſe, upon the afſurmpſir, for the murual execurory 
zpreemeart of both parties, import in themſelves as 
well a reciprocal a&ion upon the Caſe, as an ation 
ofdebr, and a recovery or bar in an aQion of debr, is 
a good bar in ah ation upon the Caſe, brought up- 
on the ſame contra ; and ſo likewiſe in an aQtian 
upon the Caſe, a recovery, or bar in the ſame ,' is' 2 
good plea in'an ation of Debt, upon the ſame Con- 
traſt, 

The Defendant in an aRion ef the Caſe upon the. 
affurapſic may not wage his Law,as one may do im an 
aQtion of debr, | 

If a ſum of money be promiſed in Marriage to be 
paid at ſeveral dayes, an afion upon the aſſumphir Ii- 
eth for non-payment of the firſt; alrhough no ation 
gf debr lieth, uncil all the dayes be paſt > Multituds 
errantium 408 parit £77076 pattociainm; and if rhe debt= 
vr of the King ſuerh by. 20 minus, in the Exchequer, 
the Defendant ſhall not have this Law for the benefit 
the King, | 


Ml 3 * « Adams 


164 Adams and Lamberts Caſe. Tib.4 


Adams and Lamberts Caſe; 44,and 45 El:z.in Banco 


Regis, in Ejeftione firma, fo. 104. 


11?" conlideration of the Statute of x E, 6, cap, 
14, it was reſolved, | 
I, That if one demiſe to any of his Kindred , to 
ſuperſtitious uſes,although he limit them to pay cer. 
rain ſums of money to the ſaid uſes, yer theſe lands 
are given to the King, for it ſhall not be intended to 
be uzon other conſideration, bur that which they at 
that time conceived to be the Service of God, which 
is the moſt worthy conſideration 3 and the reaſen 
wherefore the demiſe was made to his friends was, 
becauſe he impoſed more truſt in them rhen orhers, 
therefore the perſons ſhall not be regarded, 
2. A demiſe of an eſtare for life,or in ra'l is within 
_the ſt:rute by equiry,alrhough chat the ſtacure ſaith, 
To bave contiauance forever, for the intent cf the [ia- 
cute was to toll ſuch uſes,and rcgardeth not the t.me 
of their continuance, 
2. Ancltate-tail may continue for everzand ſo wi 
the intent of the deviſor. in this caſe, thar the uſe 


ſhould continue for ever, for he limits his Reir todo 


it. 3. Without this conftru&ion the ſtarure ſhould 
be defrauded, 

3. The ſtature giveth to the King, lands givenfa 
rhe _onng of a Prieſt,and giving of lands upon con 
dition to find a Pricft is within the ature; for this 
more compulſory than the other. 

4 All the land is given to the King, bur 1d 
by the firſt branch , for that extends only to lawl 
Chantertes, or thoſe who have countenance of 1a 
ful commencement , but not ro {uch who are witt 
out any colour of lawful Commencement : as if th 


" 


UMI 


1ib.4. Adams and Lamberts Caſe. 165 


were founded by licenſe of the Pope, his Chantery is 
without colour of lawful commencement or founda- 
tion : alſo if lands be given to the finding of a Chan « 
tery witho'1r Corporation , this is out of the ſaid 
branch. Neither by the ſecond branch, for thar 
giveth the lands belonging to ſuch Colledges to the 
King, without which he ſhall only have the Scites; 
bur by the third branch , for this extends to finding 
of a Prieſt without Corporation, Bur twas objeQed, 
that the land was not given to the finding of a Prieſt, 
for he had bur a penſion our of ir ; and the ſtature is, 
thar the King ſhall have in as large, &c. as the Yrieſt 
had ir, 2. Here is a good uſe limitred ,, fix pence 
bythe Week ro fix poor men, and although it be 
Ad 6randum, &c, this is not within , for it is out of 
the ſtature, except that Orciſons be ro be performed” 
inpublique. For anſwer to theſe : theſe differences 
were taken 1, If one give 20 l. per aunvm for the 
finding of a Prieſt, and limit co the Prieſt 10 /,. per 
amum, all is given to the King, for the reſidue thall 
be intended for the finding of neceſfaries : otherwiſe 
it is,if a condition be annexed to the gifrgo give ro /, 
per annum to a Prieſt , there the King ſhall have buc 
107. . p 4k 
2, Land of 20 /. per aznum is given to find a Prieſt, 

with 10 /. thereof , and that the. other renne pound 
ſhall be to the poor , the King ſhall have but tenne 
pound : bur if it be for finding a i rieft, and main 


| tainance of poor-men, without Jimitting how much 


the Prieſt ſhall have, the King ſhall have the land; 
for.otherwiſe he ſhall have nothing,. 3. If land of 
20 1 is given for finding (allary for a Prieſt with 251, 
of it, andalſo a good uſe is limitted, there the King 
ſhall have bur ren pound, although the other neceſ- 
faries are to be bound for the Prieſt, becauſe a good 
te in certain ſhall be preferred before a ſuperſtiti- 
M 3 ous 


166 AFons Caſe. . TLiba,] L 


_ ous iN certain uſe ; bur if nothing in certain be limir* 
ted tothe Prieſt, the King ſhall have the Lagd. 
4. if land be given to find a Prieſt , rhe King ſhall 
have ir, bur if a frieſt have but a ſtipend , the King 
ſhall have bur the ſtipend. 5. When a certain ſum js 
limited to a Prieſt, and other good uſes are alſo limi- 
ted, which depend upon. the ſuperſtitious uſe, all is 
given to the King. 6. If all the uies be ſuperſtitious, 
of whart certainty ſocver they are , the land is given 
ro the King, otherwiſe ir is, if there be any good uſe, 
And as to that which was objeQted, that rhe King 
ſhall have nomore than rhe Pricſt ; Ir was anſwered; 
that thar extends to the 132, and 4 branches, and not 
ro the third , for otherwiſe the King ſhould never 
have the land ir ſelf, for this was never uſed to be li. 
mired to the Prieſt him(cl£. | 
And although that theſe Oriſons are to be mad 
our of any Church; yer it is within the ſtature,forthe 
words, Church, or Chappel, extend ro Lamps and 
Lights, ard nor to Prayers, 2. The ſtacute ſpeaks df 
Anniverſary, &c. or other like thing ,* and this is4 
like thing : bur in the Caſe at Bar , if he had ſaid 
chat his friends ſhould have the reſidue of the profit 
of rhe land, this had ſaved the Land. 


Aftlons Caſe, 45 Eliz, com. banco, in 4 
LDuare zmpeatt, fo. 117. 


Noble Woman rereineth a Chaplain, who put- 
'A chaſeth adiſpenſarion, ſhe taketh a Husband;the 
Chaplain is promoted to another benefice - than that 
which he had before the rereiner, his farſt benefice is 
not vod. _ «box 
It was objefted, that the ſtature ſpeaks of Dut- 
cheſs, &c. being Widdow, of married under the de- 
gree of a Baron, and for that , when ſhe marrien 4- 
| | | ove 
1 


| JAMAL 


b, 4. 
1N91t” 


1nd. 


Libd.4. 


Dampors Caſes 167 


bave the degree ſhe is our of the ſtature, and *tis not 
ſufficient ſhe is within the ſtatute, ar the time of the 
rereiner,bur ſhe ought to be ſq allo ar the time of the 
promotion, "58 dts 
It was anſwered , that all. which rhe ſtature re- 
quires at the time of the retciner, is, that ſhe be a 
Noble woman, marricd under the degree of a Baron, 
or a Widdow,and to be Noble at the time of the pro- 
motion ; therefore a Noble Woman married above 
the degree, cannot rerein , or jf. at the time of -thar 
promotion ſhe be nor ablezas if her Earl be attainred, 
And although the Baron and Feme have bur one bo-. 


dy, yer they have two ſouls , wherefore it is nor in- 


convenient that they ſhould have ſeveral Chaplains, 
and the reaſon for which the ſaid proviſion was made 
for a Noble Woman who marrieth an ignoble Huſ= 


band, was not to exclude thoſe who married) Nobles, 
| bur becauſe ſuch Femes are in Law ignoble ( cxcepr 


they be Noble by deſcent ) and without ſuch provi- 
fion ſhall be our of the ſtature : Baron retcineth a 
Chaplain and dieth , the Chaplain may retein both 
the benefices,. but he ſhall be puniſhed for ron-refi- 
dency, without ſuing a Non-obſtante. | 


Dumpors Caſe, 45 E lis, Banco Regu in Treſ< 
paſs, fo. 119. 


Man maketh a Leaſe , provided thar the Leffee 

or his aſſigns ſhall nor alien the premiſes without 
ſpecial licenſe of the Leſsor, &c. The Leſsor giverh 
licenſe to.the Leſsee to alien the ſame , or any part 
thereef, &c. In this caſe the leſsee may alien and 
his aſligns, Ad infinitum , without any more licenſe, 
and the proviſo is determined, - 


M 4 


The 


268 Buſtaras (afe. 

The Lord Staff-rd made a leaſe t5 rhree' per ſons; 
upon condition rhat they, nor any of them ſhould a- 
licn withour the conſent of the Lefler,” and after one 
of them did alien with his confent,;:nd after the other 
two did al;en without licenſe ; and it was adjudged 
28 £1;z, that in this Caſe , the Condition being de+ 
termined, as to one perſon by the licenſe of the Lef. 
. for , ir was determined jn all ; for when the Lcflee 
alicneth any part of rhe reſidue, the leffor may nar 
enter into any part aliened with !icenſe;ahd therefore 
the Condition being determincd in'parr, is dctermine 
ed inall ; for the Condition being intire may fiot be 
apportioned ; and 16 El:z, Dyer 134. ſuit- deny per 
Popham Chicf Fiftice, Vide lit,8o. 0. & 4 & 50h 
and M. Dyer 152, 


Bupards Caſe, 1 Jac. fol. 121, 
N every lawful exchange of land, this word Er- 
. cambium ieports in it ſelf Tacite, a Condition and 1 
Warranty,and the other a Voucher and. recompence, 
and in all reſpeQs of reciprocal con{ideration; rh*one 
land being given in exchange for the other ; bur that 
is a ſpeczal Warranty, for upon the Voucher he ſhill 
not recover other, lands in value , but .thoſe cnly 
which were given in Exchange ; and this Warranty 
follows on|y in privity, for none may vouch by force 
thercof, bur the parties to the Exchange and their 
heirs, and no aſligns, 

If A. give in exchange three acres of land to B. for 
other three acres ; and afier one acre is evicted from 
B. in this Caſe all the exchanpe is defeated, and B, 
may enter into all his lands, | 


My | . B: perky! 
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Lib.4.  Bewerleys Caſe. 169 


Beverleys Caſe, de non-compos mentzs in Banco Regis. 


1 Zac. fol. 123. 


rg. Very AQ that a man De non combos mentis doth? 
either concern his Lands, Life, or Goods, either 


| dane in Court of Record. or out of Court of Record; 


gl aQs that he doth in any Court of Record either 
concerning his lands or goods, ſhall bind himfelf and 
al] other for ever ; and' rhoſe as which he doth our 
ef the Courr of Record, ſhall bind himſelf during 
life, and in ſome Caſes ſhall bind all others for ever, 
fo as the party himſelf ſhall nor be adinitred to ſtulti- 
fe himſelf or diſable himſclf, bur an ideor 4 2 1tivitate 
may not make Feoffinent, Gift , Leaſe, or Releaſe, 


"bur itmay be avoided during his life by office ar the 
Kings ſure, which ſhall have relation, a tempore Na- 


tivitatgs, to avoid all as done by him, and after his 


| death the King Hall deliver his lands Redtis Herwedi- 


bus : four manner of-men,de #0 compos ments. 1, An 
Ideor or fool naturally. 2. One which was of good 
and perfe&t memory,and by the viſitation of God hath 
loſt the ſame. 3. Lunaticns, quit gaudet lucid u inter 


; vals, v ho ſometimes is of good and perfe& memory; 


and ſome other times, Non compos ments. 4, He 


| that is ſo by his own aR, as a Drunkard. 


All as, whicha Lunarick during the time of his 
lunacy doth, and all a&s which a mad man deth, who 
once was of perfe& memory, and by the a& of G6d 
hath !oſt his underſtanding , arc equivalent to the 
a&t done by an Ideot ; but the a& which a man dorh 


.. 9ui gauder Lucidis intervals , ar ſuch times as he is 


'of pood and perfe&t memory ſhail bind him, and are 
"good. And a Drunkard who for the time of his 
Drunkenneſs is Noa compos mentis, yet his drynken- 

neſs 


170 Beverleyes Cale, 
neſs ſhall nor extenuare his a& or offence , but doth 
aggravate his offence, and doth not derpgare from 
the a&R, which he doth, du-ing the time of his drun- 
kenneſs, and that as well as, E39d his Life, © Lands, 
and Goods, as any other thing that concerns him, 
The King ſhall have rhe cuſtody of rhe Land, Googs, 
Chatrtels, &c. of one 707 compes men'is,-to the uſe of 
him, his Wife, Children, and Family. A man 70on 
compos mentis,ſhall nor lofe his life for felony or mux- 
der,fer no felony or murder can be committed, with- 
out a felonious intent and purpoſe , and he is depri- 
ved of reaſon, underſtanding ,and intentions, Ditta eff 
fellonia,quia fieri debet felles animo, & furioſus non in- 
telligit quid agit, & animo & ratione caret, &r non 
multum diftat a brutis, as Bratton ſaith, Stultus dicitir 
a fiupore. | 
& 


The End of the Fourth Book. 
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THE FIFTH BOOK. 


Claytons Caſe, 37 Elix, ia Com. Banco, fat. 


B@N Indenture of demiſe dated 26 
1 May, 25 El:z, to hold for three 
} years from henceforth, it was de- 
livered at four a Clock in the af- 
ternoon,of the zcth. of Tune after. 
The Queſtion was,when the Leafe 

ſhould begin, from hexceſorth thall 
be'raken thi day of the delivery nclufrue, id eftyfr om 
the making or delivery. 

Traditio loci facit caitams this Leaſe muſt end rhe 
nineteenth of 722, in the third year afrer. The day 
of the delivery is parcel of the term, bur 4 dic coxfe- 
Ettonis, or die dagus, rhe term beginneth the day after 
the'dare: from he dare » and from the day after the 
date is all one,becauſc rhar in judgement of Law,rhe 
day includes all the day of the date, &c. 


Elmers Caſe, 30 Eliz Banco Regis, f0. 2. 


Eſolved, that the Starure of x Z1. is a private 

AR, whereof the Court ſhall. net rake notice, 

| without pleading of it. 2< Whereas the Biſhop 
2 ouſted his Lefſee for years , and made a leaſe for 
three lives, this is voidable by the Succeſior; for, 

fcſt 3 the Starute giverh him power to make a * 

or 


172 Zewels Caſe." Lib.5. 
for rwenty one years, or three lives : and therefore 
cannot make berh. :, Leflee for lives ſhall have 
the rent reſerved upon the leaſe for yeares, and ſhall 
not pay rent to the Biſhop until the term determin- 
ed, and ſo. hoſpitality will decay in the mean time 
and where 32 H.8. ca. 8. vided that the old leaſe 
be ſurrendered before the making of a new ; 1Iluſory 
ſurrender upon condition is nor within the a& : bur 
Judgement given againſt the Plaintiff for not plead- 
ing of the ſaid a&t of 1 Elx, | 


Fewels (aſe, 30 Elitg Banco Regis, fo. 3+ 


Eaſc of a Fair reſerving tent, is not within the 
Rarure of x #/i7, For although the rent be due 
by reaſon of che conr a; yer it is not incident ro the 
reverſion ; and *tis alſo without remedy by aſhze or 


diitreſs. 


Ls:d Monunjoyes Caſe, 31 and 32 El. banco regu, 
| fo. 3+ 


ps .er to make Leaſes, &c. reſerving the ancient 
rent, m:keth a leaſe of two diſtin& Farms , reſer- 
- v ng the ancient rent in one ſumme our of both the 
Fa 'ms ; this is anew rent, and not the accuſtomed 
rent, and if he reſerve a leſſer rent { during his life, 
and -frer his death ) rhan rhe ancient rent, the leaſe 
15 rot good. | 
If Tenant in tayl be ſeifcd of three acres of land, 
efcry one of themof equal annual value , and all 
hve been demiſed for three ſhillings per annum; in 
the s Caſe he may not demiſe one of them for 12d. 
per an. , or rwo of them for two ſhillings per a#« 
$7 ; and fo Pro rata, © BELT 
| Jufice 


E Eomax in tayl according to the ſtarure , with 


EO,  o.. th a ih > a Im 


cc» wu Fs (> © 


 lib,s. 7#ſtice Windams Caſe. 


173 


Fuſtice Windams (aſe, fol. 31 and 33 Eltz. banco re- 
gis, in a Writ of Error, fo. 7. 


Man leaſcth S. for ten years, and C. for rwenty 

: years, and both roanather for forty years ; after 
the end of the ſaid ſeveral demiſes, ren ycares ex- 
pirezthe laſt Leſſee encers into S, and uyen ouſter 
brings creſpaſs and recovereth ; for the joint words 
of the parries ſhall be raken reſpettzre, and the 
leaſes ſhall commence ſeverally,upon the ſeveral de» 
rermination of the ſaid leaſes, Joint words ſhall be 
taken (everally : 1. In reſpe& of the ſeveral intereſt 
of the Grantors 3 as if two tenants in common gant 
a rent- charge. 2, In reſpe& of the ſeveral intereſts 
of the Grantceszas a joint warranty to two ſeveral te- 
nants, 3. In reſpe& that the grant cannot commence 
At one timezas a remainder limirred to theright heirs'\- 
of 1.5. and 1., N. 4. In reſpe& of the incapacity of 
the Granrees,to take jointly. 5, Ratione jubjelbe ma- 
teri, as rent granted to two co-partners for equality 
of partition. 6. Ne res deſtruatur,e ut evitetur abſur- 
dum; as in cefſavit, the tenure is alledged by ho- 
mage, fealry, and rent , and quod 3# faciends ſervilia 
predifta ceſſavit , and it ſhall be conſtrued ro ſuch 
ſcrvices only , as of which a man may ceaſe, 


Brudenells Caſe, 34 Eliz, bazco regis, ſag. 


JF a Leaſe be made ro A. during the life of B, and 
| C. without ſaying, during the life of the ſurvivor 
of them : if one of them die, yer the eſtate is nor de- 
termined, Bur A, ſhall have the land during the 


life of the ſurvivor; for if a man make a leaſe of - 


land to two perſons during their liyes:z they align 
\ over 


ver their eſtate, now the aſſignee hath eſtate for life 
of them two; and if one dic, he ſhall have the lang, 
during the life of the Surviyor. Note, two diverfities, 
thione a limitation in this caſe aforeſaid, the other 
a condition ; for if a man'demiſe land for roo years, 
jf A. and B, live ſo long,in this caſc,if th*one of them 
dic, the leale is derermined , for the leaſe is condi- 
tional, and'not dererminable by limitation of eſtate, 
and the life of a man is collateral to the leaſe which is 
bur only a Chattel. If an Adminiſtrator have judge« 
menr and die, his Executo:s cannot ſue execution of 
- that judgement, bur he rhar ſhall be ſubje& ro the 
payment of thedebrs, of rhe firſt inteſtate, and that 
are not the excecurors of the Adminiſtrator,vide 26 H; 


8 f0-7. 


Henſtcads Caſt, 36 & 37 Ely, com, baico, fo.no. 


| Feme leffor or leflee at will taketh a Husband,rthe 

will is not dererngined, for it may be prejudicial 

to the Husband to have ir determined : So if one of 

the leſcees, or leſsors at will die; bur in caſe where 

one of the Joynt-leſsees at will dieth, nothing ſuryis 
veth, bur. the others ſhall pay all the rent. 


Tves Caſe, 39 & 49 Eli; com, banco, fo, 11. 


J Leaſerh a Mannor to S, for thirty years, excepting 
* Wood, and Underwood growing upon ir, and 
after leaſed ro him the Wood for 6z yeares , with- 
our impeachment of waſte, and leafeth ro him the 
Mannor for thitty yeares, after expiration of rhe firſt 
rlvirry yeares; thirry yeares expire 3'S, makes waſte, 
I, bringeth ap ation of waſte. x, Reſolved, By the 
Exception of Wood; and Underwood; the ſoy! is ex- 
cepted, and the Woods growing, &c, are of _ 
Be ancc 


I 7A. H, enſteaas Caſe. Lib. 5. 


Ji 
f 


A 


UM| 


lib.5! 


Sannders Caſe. 175 
dance. 2, The Wood remains parcel of the Mannor, 
becauſe the leſſor had the ititire freehold, other- 
wiſe if he had leaſed for life with ſuch an exceprion g 
ſo if one leaſe a Mannor excepting the advowlon for 


life, the advowſon is in groſs for life, but if he granc 


the advowſon for life, it remains appendant. 3. By 
the acceptance of the third leaſe, he ſaid leaſe of rhe 
Wood for 62 yeares was preſently ſurrendered, be- 


cauſe the Leſzce harh affirmed the Leſsor to be able 


to leaſe, 


. Saunders Caſe, foe12, 41 Eliz, com, barcoz 
| Inan 4ftion of Waſte, 


J* a man have land,in part whereof there is a Cole= 
Mine appearing, atd he demiſe the land to another 


for life or years, the Leſsor may digge for Cole,8&c, 


And the reaſon is, for that the Mine is open ar. the 
time of the demiſe, &c. and when he demiſerh all 
his lands, ir ſhall berintended, that his meaning was 
tharall the profit of the land ſhould paſs, &e. Bur if 
the Mine be not open , but within the bowels 'of 
as Earth , at the time of the demiſe , *ris other- 
wiſe. : | | 

Alfo,if a man have in his lands hidden or unknown 
Miries; and leaſe the ſatne lands and all Mines there- 


in, the Leſtce may dig for them. 6 


. Roſſes Caſe, a1 &+ 42 liz. 


Leaſe.is made to A. and his afligns' for his life, 
and the life of B, and C. This is a Leaſe for three 
lives, and the ſurvivor of rhem, 


n 


\& 


'Connteſſe 


=, 


Counteſs de Salops Caſe , fo. 13. 42 & 43 Elix, . 
B1zso Reg's, ' 


He brought an Action of the Caſe :gainſt Cromp. 

tar,and declared,char ſhe demiſed ro him a Houſe 
at will, Et q :04 ille ram zegltgeater & improvids Cuſts= 
divit igzem [uum quod dom:s itla conbuſta fuit. The 
Defendanc pleaded, Nez cu{p. and it was found not 
guilty, And *rwas adjadged, thar for the permiſlive 
waſte, no aRion lieth againſt rhe opinion of Brqoj, 
in title waſte, 52.-and the reaſon of the judgement 
was, far that at th: Common 'Law no remedy l[yerh 
for waſte either voluntary or permiſſive, againſt the 
lefxce for life. or years, becauſe the. leſsee hath in- 
czreſt in the land by the a of rhe leſſor, and ir was 
kis folly co make ſuch a leaſe ,, and nor to reſtrain 


him by Covenant, Condition, &c. And by the ſame 


\reaſon;, Tenanc ar will ſhall nor be puniſhed for per- 
mifſive waſte :_ Bur if Tenant ar will commit volun- 
tary waſte ; as pulling-down of Houſes , cutting & 
Trees, a general action of Treſpaſs lieth againſt 
him, for that theſe do amount ro the determinacion 
of the Will, without th= entry of the Leſsor * but 
it was agreed, thar in ſome Caſes where there. is 


confidence pur in the Party , an Aion of rhe Caſe- 


Lerh for negligence, althqugh che Defendanc com- 
meth to the poſſeſſion by rhe a& of the Plaintiff : as, 
izF.4 13, If ene do commit his Horſe to one to 
keep (afely, the Defendant Equum illumn tam n'gll- 
genter cuftodivit quod ob defefiam bone cuſtodie intert- 
7t, an aJion upon the Caſe, -lieth for this breach of 
truſt; alſo 2 H, 7, 11. If. my Shepheard. which [ 
truſt with my ſheep, and by his negl.gence they be 
drowned or otherwiſe periſh 3 an aRion upon the 
Cuſe lieth againſt him ; bur in chis Caſe ar the Bar 

there 


176 Counteſs de Salops Caſes Tabs, 


FS ©» 


Lib.5. Eccleſiaſtical Caſes. 177 
there was a demiſe at will made re the Defendant 


and no confidence repoſed in him ; wherefore it was 
ordered, that the plainriff ſhould nor recover by her 


Bill. 7 
*: 
FR Caſe of Eccleſiaſtical Perſons. 
The 43 Eliz. fo. 14. In the High 
Rot | Court of Parlzament. 
live 
007, T a Parliament holden in this Michaelmas rernq 
1ent it was reſolved by the two Chief Juſtices, Pope 


jth | bay and . Anderſon, and divers others Juſtices afli« 
the F ftants rorthe Lords of the Parliament, inf the upper. 
in- | Houſe, rhat Leaſes made to the Queen, by Colledg- 
Was  &, Deans and Chapters, or any other, having ſpirj- 
an F tal or Ecclefiaſtical livings, againſt the provifion 
mc | ofthe AR, 13. Eliz. cap, 10, are reſtrained by the 
Pcr- | fame At, as well as Leaſes made to common perſons, 
un- I for they are diſabled by Parliament ro make eſtares: . 
; f } che King being the head of the Common-wealth nay. 
int F nor be an Inſtrumenr to defeat rhe provifion. of an 
191 F A of Parliament made p70 bono pubiico, For though 
but F the Queen by rhe Common Law, had ability to take 
5 BF it, yer in ſomuchthe Parfiament had diſabled ther 
ale ro make ſtares, eſtates made to the Queen-againft. 
mM*- Þ} the AR, are void, | 


as, 

i Covenants, &c. Concerning Lea i 
rh ſes, Aſſarances, &rc. 

LO ; 

h 1 Spencers Caſe, 25 Eliz, Ban o Regiss fol. 16, 

be | | 

he A Leſsee doth Covenant for himſelf , his * Exe- 
al cutors , and Adminiſtrators , with the Leſsor, 
cre * thac 


LIMI 


178 - Spencers Caſe. Lab, A 


that he; his Execurors oc Aſſigns ſhall build a Brick- 
Wall upon-parcel of. the: Land demiſed, &c. after- 
wards the | effec aſhgns over his term to. B; inthis 
Caſe B_ is not þoun4 to build the Wall. 

When the Covenant extends to a thing Tr efſe,pir. 
cel of the demiſe, rhen bag tyng to be done by force 
of the Covenant, is quozawmodo annexed and appur. 
tenant to the ring demiſed, and ſhall run with the 


Land, and bind the Afﬀignee, alrhough he be nat. 


bound by expreſs Covenant Bur when rhe Coye- 
nant extends ro a thing which had not efſence) at the 
rime of the demiſe-,made,' thar canner be appurte- 
nant, or annexed to a thing which had nor-ctſence, 
As if a Lelſee Covenant'to repair the Houſes to him 
deiniſed; during the” term, this is parcel of che con- 
rra&, 8c, -and ſhall bind the Aſſignee; alchough he 
be not bound expreſly by the Covenant, . Bur in this 
Caſe, rhe Covenant concerns a thing which had nat 
effincs at the time of the demiſe,bur.ro be made after, 
and therefore it ſhalt bind the Coyenantor, his Ex- 
ectitors and Adminiltiato.s, .and not the Afignee, 
for the Law will notannet the Covenant.to a thing 
which had nor eſſence.” Ir. was reſolyed in this cal 
if che Lefsee had Corcninted for him, and his Al- 
 fighs, &e, .that in as much as it was to be builded 
upon rhe thing dcemiſed, it ſhouldbind the aflignee, 
by expreſs words, Alſo, if a warranty be' to one, 
his Heirs and Afligns, by expreſs words, the Aſſig- 
nee ſhall rake benefit thereof, and have a warrantu 
Bur alchough the Covcnant be 'for him and his 
aſlignees, yer if the thing to be done be meerly col- 
lateral to: the. thing, .demiſed, - and/do nor- concern 
the ſame, the aſſignee ſhall nor be charged ; as if the 
Leſse Covenant for him and his aſſigns to builda 
houſe upon the land of the Lefzor, which is nor par- 
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Lib. 5. Fpencers Caſe, -179 
cell of the demiſe, or to pay any collateral Sum 
of money to the Leſsor, or toa ſtranger," this ſhall 
not bind the aſſignee. ' Alſo in a Caſe of goods, as 
Sheep, Cartel, &c, there is nor any privity or re- 
verſion in the aſlignce, bur meerly a- thing in a&isn 
in che perſonalry, which cannor bid / any; bur: che 
Corenantor his executors or adminiſtrators which do 
repreſent him, The ſame law. is,if a. man demiſe, lands 
for years, with a ſtock of Cartel; or ſum of money, 
rendring rent, and the leſsee Covenants for him, his 


| executors, adminiſtrators, 'and afligns ,.ro. deliver 


the ſock ofiCarrel; | or. the ſun. of money, ar the end 
of rhe: rerm; yer the aſſignee ſhall nor be charged 
with the Covenant. [rn4 4 <5 | 

This word ( Conceſt) or (D2miſr) imports a Cove» © 
nant, and if an aflignee of a leſsee be evicted, he may 
have a'Wrir of Covenant; {6 ſhall Tenant by ſtature, 
or Elegit of a Term, or he ro whom the leaſe is ſold 
by force of an execution, 8c. ' bes 


If aman grant to a leſsee for years, that he ſhall 
have ſo many eſtovers, as ſhall ſerve to repair his 


| Houſe, or that he ſhall burn within his Houſe, er 


ſuch - like, during the Term ; that is appurtenanr 
torhe land, and ſhall run with the ſame as a thing 


-a2»purtenant, {in whoſe hands ſocver the ſame come 


me:h | | 

Aflignce of an aſſignee; executors of an aflignee, 
ASSIGN E S-of executors, or. adminiſtrators of 
every aflignee, may have aQion of Covenant, forall 
ace compriſed. within this word (aflignees) for the 
{ume right that was in the Teſtaror, or inteſtate, 
ſhall goto the executors or adminiſtrators. It was 
r:ſolved, that the a& of '32 H.8: c. 24. extende@h 


only ro Covenants which couch the thing. demifed, 
and not to collateral Covenants; h 


N 2 Slingsbyes 
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Sl;ngsbyes Caſe, 29 Eli. fo. 18. Upon errer,'n the be 


S lingsbyes (aſe. L d. 5. 


Exchequer Chamber. wil, 


| ie any paity Covenantorin a Tripartite Indenture Þ yy 

| break Covenant, all the reſt of rhe patties, Cove. 
Aantees, are to maintain tie /aRior, no:withſtanding A 
the words of rhe Covenant, are, Et ad & cum que. 


lizbet 


eorum. Bur if aman demiſe ro A. black Acre,” | ſha 


ro B, white Acre, to C. green Acre, and Covenan || hc! 


with 


them, and every of them, in this Caſe, in re- 


ſpe& of the ſeveral intereſt by theſe words, And every 

of them, the'Cevenant is: made ſeveral, bur if the 
demiſe be made to them joyntly, then theſe words in Þ}- A 
the Covenant ( And every of them) are made (Þ © 
void. Fg 2 met 

A man cannot bind himſclf to three; and to ever 

of chem, ro make that joynt and ſcyeral ar the Ele. B «5 
Aion of ſeveral perſons, for one ſelf ſame cauſe; fo | * 
the Court will bn doubt for which of them to pive 


judgment. . Q 
Ic was reſolved, rhat an intereſt cannot be grans 


ed jointly and ſeverally, if a man grant, Proximam ÞÞ y 

Aduocationem, or make a-Leaſe for term of years || for 
land to two Jointly and ſeyerally, theſe words ſeve. Þ Del 
rally arc void, and they are jointenants ; bur a power Þ off 


and authority may be jointly and ſeverally, as: | you 
make livery, or to ſell, for they have no intereſt or bef 


\, Agon, but are as ſervants to others, And judgment I tior 


was reverſed. for 
abl 
Reſwells Caſe, 35 Elix, fol. r9. 1 

ee 


* 
B 
's 


adviſe, the Bargainee himſelf cannor deviſe ir, al 


+ 


Argainor of Land covenarteth to make to the the 
Bargainee ſuch aſsurance as his Counſel ſhall fl anc 


though 


Id 
lib.'5. Hig ginbottoms Cafe. 18 1- 
though he be learned in the Law, for then ir would 
be no good plea to ſay, Duod confelium no3 dedit ad» 
viſamentum, 


Higginbottoms Caſe, 35 Elix, Baxco Regs, fol. 19, 


A Parſon aſsumeth to I. S, to make him ſuch an 

eſtate in a Re&ory,as the Counſel of the ſaid 1.S. 
ſhall deviſe, the Counſel ſhall be given to I, S; and 
he ſhall notifie it to che Parſon, Age 


Stiles Caſe, 38 Eli. Banco Reghs, fol. 20. 


A Charter with the words Hec Iadentura, withoutra 
manual A& of indenting of rhe paper or parch» 
ment, is not an Indenture, | 


Sir Aathony Maynes (aſe, 38 Eli fol. 10, Error 
EY 3 Banco Regs. 
Yr A. M. leaſeth toS. for rwenty one years, and 
bindeth himſelf ro make a new leaſe unto him, 
upon ſurrender ,of the old ; and leaſerh ro another 
for 80 years by fine, Scott the firſt leſsee bringerh 
Debr, and had judgment. If you be bound to enfe- 
off one in the Mannor of D. before ſuch a Feaſt, if 
ou make a Feoffment to another of this Mannor, 
Lore the ſame Feaſt, you have forfciced rhe obligg= 
tion, alrhough char you: purchaſe the land again, be- 
fore the ſaid Feaſt, becauſe that you were once diſ- 
abled ro make the Feoffment. | | 
If a man leaſe a Mannor for years, andthe [eſ- 
ſce covenanteth to uphold the Houſes, and ro leave 
the ſame Mannor in as geod an eſtate as he found it, 
and during the term, the leſsee maketh waſt in 
Houſes, and <curting of Timber, &c, the leſsor may 
4 | N 3 have 


182 h, Langhrters Caſe. Lib. go 


have a'Wyir of Covenant, before the end of the. 


Term, for cutting of the Timber; for it v. as impogh. 
ble that the Covenant ſhould be performed after, for 
the Timber, bur ocherwiſe of the Houſes, Fitz. Na, 
br. fa. 145-K: It, was alſo reſolved, thar if a man ſei. 
ſed of Lands in Fee covenant to infeoff I. S, upon 
requeſt; and after he makerh a feoffment of the ſame 
roaſtranger, in this Caſe I, S; may have an aQon 


of Covenant withour requeſt, 


Laughters Caſe, 37 Eli7\ fo. 21 banco Regs, 


V *7 Here a condition of an Obligation confiſteth 
; upon two parts in the disjun&ive,. and both 
poſible ar the time of che obligation made, and after 
one of crhemobecomes impoſſible by the A& of God, 
the Obligor is not bound to perform the orher part, 
for the condition is made for the benefit of th? Obli- 
or, and ſhall be taken moſt beneficial for him, and 
he had an ele&ion-either to perform the one, or the 
other, for thefaving of his Obligation,but-now, In 
potentia excuſat legem. -. wil ba 


1119 Hatlings Cafe, 47 Eliz. com. bauco fo. 22, 


Ne covenanteth to make an eftate'in Fee atthe 
| cofts of the-covenantee;the Covenantor is to do 
the firſt AR, 1d cſi, ro notifie whar aflurance he will 
niakes that the Corenantee may know whar ſum to 
render. + (56957 22 EW” 


; Matheroſons Caſey39 Elite Com. banco, fv, 23. 


K- oY +: % 
Pveral perſons 'make- ſeveral Covehanrs 'in one - | 


' Indenrure,” or Writing; the Seal of one'of them, 
26Hroken away, that ſhalliner avoyd' the Coycnant 
 Vea © * 1: 
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Lib. 5. Lambes Caſe. 183 

of the reſt, bur only the, Covenant of him, 'whoſe 
Seal is ſodebruiſed, or defaced, /:de Pigggs Caſe, 
inthe-x + Report, becauſe ſeveral Covenants, other- 
wiſe if joint. . 


Lambes Caſe 41 Eliz, Com. Banco, fo. 23. 


A Is boundunto B. to give unto B, ſuch areleaſe, 
' &c. before the 2.2 day of Oftober next, as by the 
Judge of the Prerogative Courr is thought fir. In this 
; Caſe A. muſt procure the Judge to do it,or deviſe it, 
for the Judge is a ſtranger ro the Condition; and rhe 
condition 1s for the benefit of rhe Obligor, and he 
hath raken ypon him to perform the ſame ar. his pe- 
1, bur it is otherwiſe ;f the Obligee or his Counſel 
ſhould deviſe ir, | 


- 


Bronghtons Caſe, 43 Elix; ſo. 24 Banco Regu, 


| [ an ation of Debt by Bronghtoz Plaintiff againſt 

Pretty, upon an Obligation, with condition, where 
the Plaintiff was bound in an Obligation of 290 1. 
for the Defendant, for the payment of 100].' to 
C. if therefore the Defendant ſhould ſave and keep 
harmleſs the faid Broughton, from all Sures, quar- 
rels and demands, touching the ſaid Obligation', 
&c. .chat then the Obligation ro be void, &c, Arthe 
day of payment of the 1001. the Plaintiff com- 
merh re the place where the 1601. o1ght ro be 
paid, and |perceiving there not any perſon: preſent 
to pay the 1001. for the Defendant, - Broughton to 


"ſave the penalty of the Obligation, paid rhe mony 


tb C. and/brought his A&ion upon the: Counter- 
bond, and it was adjudged thar the Plaintiff ſhould 
Jecover 5 for the payment of the 109 1; isdamage 
and harm, And it is not neceſfary,' whether rhe 


» N 4 Plaintiff 


QY 


— 


184 Dean and Chapters Caſe. Libs, 


Llaintiff was arreſted or ſucd, &c, Terror of ſure, 
(ſo as he dare not go about his buſineſs) is damaif.. 
cation, although he be nor arreſted, | 


Dean and Chapter de Winſors Caſe, 44 Elix, 0. 24. 
| Banco Regus, BY, 


A Man leaſed a Houſe by Indenture for years ; the 


leſsee Covenants and grants for him and his 
Executors with the Leſsor, to repair the Houſe ar. 
all rimes neceſsary, the leſsor afſigns over,and the a 
ſignee ſuffereth the houſe to decay,the leſsor brought 
an aftion of Covenant againſt the aſſignee, and it 
was adjudged per Po;bamn and all the Court, that the 
ation lyerh although the leſsee had not covenanred 
for his afligns, becauſe in reſpe& thereof the rent is 
the leſs, which is, for the benefit -of the Aſlignee, 
Oni ſentit commodum.ſtntire debet & 01405, If a man 
grant one Eftovers to repair his houſe, this is appur- 
tenant to the houſe, Fitz. H nat. br.181. 28 H.8.28. 


Six Thomas Palmers (aſe, 43 El, fo. 24. Banco Regs, 


Qlr Thomas Palmer ſeiſed in fee of a great Wood, 
J did: bargain and ſell ro one (ornford, and his 
Aſſigns 600. cords of Wood, ro be taken by Aſ- 
ſignment of Sir Thamas ; Goraford afligns his intereſt 
to one: Baſſet; and afterward Sir Thomas ſeilsto one 
Maynard ſuch quantity of Wood as will make 4000 
cords at eletien of the Vendee ; . and afrerwards- 
Sir Thomas affigns to: Bafſet boo cords of Wood, to 
be taken by him, who doth ſe!l the ſame, and May- 
nard: did take: them:aways and converred them, &c. 


an'Aftion- upon the caſe: was brought by Baſſet, and, ſÞ . 


judgement-was. given for him ; for Cornford had all 
626 in-ofl » 


| UMI. 


Lib. 5. Rutland, Caſe. 


- intereſt which he might aſſign over, and not a thing 


185 


in aRion, or a poſſibility, for ir was reſolved, if Sir 


; Thomas did nor aflign them to Coraford upon requeſt, 


Coraford m:ght rake them without aſſignment, for the 
Grantor cannor by his own a or default, eirher ſubs 
vert or derogate from his own grant, Therefore it 
enſuerh, that Cornford had ancintereſt that he mighe 
aſſign over, If A. have a houſe and land, and tea- 
ſonable eſtovers in the woods of another,by view and 
livery of the Bayl ff, &c, if A. take eſtovers withour 
view or delivery, &c. he isa treſpaſsor, although 
he take leſs then he ought to have by live y, Bur if 
A demand his eſtovers, and the owner of the Bay- 
liff will not deliver ro him, he may have an aſlize, 
2.1f the aſſignment were void,yert theDefendant can- , 
not take Trees cut by another, bur our of ge reſidue 


of the Wond. 


The Earl of Rutlands Caſe, 2 7a. fo. 25, Banco Regs. 


| ngein Earl of Rutland ſciſed of the Mannor of 
Eykering, by Indenture dated 1 © March, Anno 
21 Eliz, for augmentation of rhe joynture of 7//abe{l 
his Counteſs, did Covenant with Sir G:1b. Gerard; 
and Thoas Holcroft his Brother, that before the 
end of Trinity term, then next following, he would 
aſsure by fine or other conveyance, the ſaid Man- 
nor to the ſaid Sir G2!b. Gerrard, and Thomas in fee; 
which fine or other conveyance, ſhould be to the 
uſe of the ſaid Earl, 2nd Tſabell his Wife, and the 
Heirs of the ſaid Earl , which Indenture was ac- 
knowledged and inroBed in the Chancery, rhe 28 of 
the ſame Month of March, by another Indenrture 
between the ſaid Earl on the one parr, and the Lord 
Burgleigh on the other parr,and Sir Gilb Gerrard and 
ethers on the ſame parr, for the advancement ys the 

ELITs 


186 ' Rutlands Cafe. Lib. 5; 


Heirs Males, of the ſaid Earl, the Farl did Core- 
nant, &c. ro convey the ſaid Mannor amongſt others 
ro the ſaid Lord Burgleigh,Sir Gilb Gerardgzand others, 


or to any of them, before the Feaſt of the Annyncie | 


aticn of nur Lady next enſuing, which aſsrance 
ſhould be to the uſe of the ſaid Earl Edward,and the 
heirs males of his body, and for want of ſuch ;ſsue,to 


the uſe of the heirs males of Them s Ea:l- of Aut <' 


land, with divers remainders over, and-4n the ſame 
Indenture, the ſaid Earl Edward did covenant, &c, 


to ſtand ſeiſed to the uſes containd in the ſecond ' 


Indenture. - No fine or orner aſvurance was levyed 
or:made by the ſaid Earl Edward, before the ond of 
T riniry term, 


Afterwards, ( Viz, 17 Septembernext following ) . 


the ſaid Far] Edward, acknowledged a tnote of a 
fine of the ſaid Mannor of E:þer1-g, only to Sir 
Gilb. Gerard, and Thomas Ho.. and the Heirs of Sir 


Gzlb., : And rhe 18. day of 'the ſaid .month acknow- 


ledged another note of a fitie of the ſaid Mannor of 
Echering, amongſt many other Mannors mentioned 
in the later Indenrure ro the Lord Burgley, Sir Gilb, 
Gerard, and other parties to the Jarer Indenture, 
and both fines were entercd in GOd1b:s Mich, next 
after. And it.was proved by divers Teſtimonies, 
that the ſaid Earkt Edward, as well before the In- 
denrures, as after the Fine levyecd, ſaid, that the ſaid 
Counteſs ſhould have the Mannor of # chering And 
it was reſolved, by Pophamchief Juſtice, and all the 
Court; 

Firſt, Although the Indenrure being made for de- 
claring of uſes of a ſubſequent Fine, recovery, or 
other conveyance. to certain perſons, and within a 
certain time, and to cejtain uſes; yet they are bur 
only direQory, and do not bind the eſtate or in- 


rereſt of the land, yer. if the Finc, recovery, or other. 


al- 


U] 


Lb.s. —Rutlands Caſe, 187 


aſcurance be purſued according to the Indenture, 


| "there cannet be any averment made againſt the In. 
- denture raken in this Caſe ; rhar after the making of 
the Indentures, and before the aſsurance by mucual 


agreement of the parties, was concluded and agreed, 
that the aſsurance ſhould be to other uſes,buriit cther 
agreement or limitation of uſes, be made by wr.ting 
or by orher matrer of as high or higher nature; then 
the later agreement ſhould ſtand, for every contract 
or agreement oughr ro be diſsolved by m:trer of as 
high nature as rhe firſt was. N2 tam conveniens eft 
naturali eqittat!, quam unamJuodq; diſſolvico ligam- 
ae quo ligatumeft. 

Alſo it was very inconvenient, that matters in 
wiring ſhould be controuled by averment of par- 


. lies, 10. be proved by incerrain reſt:mony of ſlippery 
memory, and ſhould be perillous to purchaſors,Far- 
*RICTS, Vc. 


2. It was reſolved, thar if the form of the Inden - 
tures be not pur ſued, (as for quanr.ty of land, the 


' time within which the Fine ſhould be levyed, &c.) 
Averment withour writing may be. taken, that the 


Fine, &c. was to other uſe,than was contained in the 
Indenture,by reaſon of.a new agreement ſubſeqienr, 


which in-this caſe may be as well by word as Writing, 9 


2. Ir was reſolved, that 2l:hough che Indentures 


' be nor purſued, in circumſtance of rime, quantity, 
- perſon, &c, yer if no other mean new agreement 


bz proved, the Fine, 8c, in judg rent of law ſhall be 
ro the uſe named in the Indenture, The fints can- 
not be dire&ed by both the Indenrures, - although 
perhaps ir was in the meaning of the parties, becauſe- 
the direftions and declarations of the firſt Indentures 
were controuled and fruſtrated by the faid ſecond 


» Indentures, 


i hy ' Caſes 


_—_ 


( aſes of Execntory. 
Ruſſels Caſe, 26 Eliz, ſo. 27. baneo regs, 


A Relcaſe by an Infant Executor under the age of 
A 21 years, is no bar, bur upon payment or fatisfa. 
Rion to an Infanr Execntor,he may acquire and dif. 
charge che debr, for fo much as he receiveth ; All 


things that he doth according to the Office and du.' 


ty of an Executer, ſhall bind him; an Execucor 
may releaſe before probate of Teſtament, for al- 
though he may not have an a&ion, yer the intercit of 
the ation is in Law in him at the time of the re- 
leaſe. | 


Middletons Caſe, 1 7a. in (om. banco, fo. 28. 


| FF was adjudged between Mid4lzton and Ryme!» 

that an executor before probate may releaſe aRi- 
on, altheugh that before the probate, he may not 
have aRion,for the right of the aQion is in him : bur 
if A. releaſe and afrer rakes adminiſtration, thar ſhall 
not barr him, for the right of the 2fion was not in 
hin art the time of the releaſe. Two executors prove 
the Teſtamenr,the third refuſerh. yet he may releaſe, 
Litilete 117, if one be bound to pay a ſum of money 
at a day to come, a releaſe of ations before the day 
Is 7 batr, and yer before the day he cou.1d have no 
action, 


Harriſons Caſe, 40 Elix, fo. 28, com. banco. 
JT was adjudged, that a judgment upon Debt due 


by Obligation , ſhall be paid before a ſtature 
: made 


9 


Ruſſells Caſe. Libs. 


| UML 


Lb. 5. Piggors Caſe, 2189 
made for performance of covenants,which are things 
in contingency, and in future or other Statures or 
recognizances for debt. Vide Sadlers Caſe in the 
fourth Book, although the judgment be after rhe 
acknowledgment of the ſtatute. _ 


« 


rs Piggots Caſe, 40 Eliz, com. banco, fe. 29. 

dife Ne bringeth Debr as adminiſtrator, Durante mi= 
all LP nore etate, of one whom he averredto be within 
du- ape, and he doth nor ſay, that he' was within the age 
cor | of 17 years, and the Plaintiff was barred, becauſe ar 
-” that age the adminiſtration ceaſeth, 


Princes Caſe, 41, &@ 42 Elix, com banco, {0, 29. 


N Infant js made executor, Adminiſtration duran- 

te minori etate, may be commitred to the Mother 

or Other friend' of the Infant, which ſhall ceaſe and 

0. be void, when the Infant is at theage of 17 years, 
ti. and this adminiſtrator may. nor ſell any goods of the 
wt 2 Deceaſt,unleſs ir be for neceſliry of payment of debts, 
ue for he hath his office of adminiſtrator, Pro bono & 


all commodo Iafantis, and nor for his prejudice, alſo he 
mn FF .cannot aſcent to-pay legacies, unleſs there be aflſers 
Ve to pay debts, &c. and if it be a woman under the age 


(T of 17 years, and take husband ar full age, the admi- 
Y BB nitration ceaſeth. 

y i Where one hath goods ſolely, in an inferior Dio- 

10 ces, yer the Metropolitan of that Province, pretend= 

ing that he had Bona n:tabilia, in divers Dioceſles, 

commitred the adminiſtration, &c this adminiſtra» 

| Con js Net void, bur voidable by ſenrence, becauſe. 

the Metropolitan harh juriſdiftion in all places 

c within this Province,burt if the Ordinary of one Dios 

ceſs commir rhe adminiſtration of goods, when the 

. party 


Cd 


* » 


190 . Coulters Caſe. Ltd, F, 


party hath Bona notabiliay In divers Diocels, this ad- oe 
a\ 


miniſtration is mzerly voidz..as well -for his goods 
within the Dioceſs as without, vide Vere &>. effrazs has 
Caſe; 22. Eliz. 12 banck le Roy, there cited and fo ad. | P' 


f — | bo 
i Coulte;s Caſe. fo; 30, 403 & 41 Eli, Banco Regy, "4 
AN Executor in his own wrong ought not to re- ha' 
* tain goods in his .o,yn hands to {ari>fie his own wu 
aſt Debr, for every! Creditor by ſuch, means-when N 
the goods be nor ſufficient,would ſtrive ro make him. . 
ſelf executir, Þe ſon tort, to ſarisfie himſelf, and bar _ 
others, &c And it'is not reaſonable thar one ſhould 
rake advantage of his own wrong, Noa factes ma'um,” þ 
ut inde fra; bonum, & Melins oft 0nn:a mila pati quim 
z1a/0.confentire, It 18 alſo clear, thar all lawful ads del 
thar ſuch an executor doth, or difſciſor, or an abator, | #f 


&C, are, good. 
Hnygraves Caſe, 41, &.42 Elix, banco Regu of 0.31, 


FT Eſsor bringeth Debr againſt the Adminiſtrator | V 
of the Leſsce for years, for rent due afcer 'rhe 


Adminiſtration commitred., in the Deb:t,' and ſoit ulc 
ought to be, becauſe he himſclf rook the profits, and | ©' 
nothing is afsets in his hands, but the profits, beſides he 
the rent 3 bur inall a&ions brought by; execurets {as the 
executors) the writ ſhall be al ayes in th2_Detinet wo 
tantum » although rhe: duty accrew in their own | I 
time. | | wy 
: | | fo 

,Pettfers Caſey 35 Elix; banco Regiy for 32. oy 


Pon a. Fieri Fucize de boats teſtatoris, the. She- | , th 
Y riff retucrnech Nuſa boa, a Writ; iſgneth to 
; rhe of & 


UMI 


Q 


Ly 


Cele 


* them for his 6wn, this doth not make him an Exe- 


S 


\ib.'s. ' Robinſons Caſe. 191- 


the +her f ro inquire by inqueſt, if the execurors 
have waſtcd, and hew much, who recurneth that the 

have,and j.dgmenr given againſt rhem, De bonzs pro- 
pris, rhey bring error in reddinone Execationss,& the 
execution was reverſed, for the courſe is, upon NuH{1 
hon.z, ro have a ſpecial Fieri Facias to make execiition 
De bonus proprizs, if they have waſted ; and if the 
Sheriff {9- doth, where they have not waſted, they 
have remedy againſt him: bur if he raketh an inqueſt 
and recurnerh it, although ir be falſe, there is no re- 


redy againſt the-Sheriff, or any other. | 


Robinſons Caſe, 1 Fac com. banco,fo, 32. \ 


pay brings debt as adminiſtrator, and is bar- 
red by plea, that he is executor, he may bring 
debt, as executor, for he was barred, as to the a&ion 
ef the Writ, to have debt as adminiſtrator, but nor 
to the ation, 


Reades Caſi, 3 Jac. com, banco, fo. 3 4. 


V Hen. a man dieth inteftare, and a ſtrange per- 
{on ftaketh the . goods-of the inteſtare, and 
uſerh them, or ſells them, this maketh him an Exe-: 
cutor of his own wcong, for when none aſsumerh ro 
he executor, nor takes letrers of adminiſtration, 
there the uſing of the goods is ſufficient to charge 
one as executor, De-ſoa toric, for thoſe to whom the 


Peceaſt was indebted unto, have not any other in 


this caſe, againſt whom they may bring their aQions, 
for recovery. of their debrs, When an executor is: 
made, and'he proveth che Teſtament, or aſsumerk 
upon, him | the charge, and doth adminiſter ;/in this 
caſe, if a ttranger takes any of the goods, and'claim-- 


Cuto, 


- «ES 4 5 , Fa 6c «8 . 


192 | _- Playters Caſe. 


lawful execuror. 


A lawfal executor ſhall :nor be charged, bur wich 
the goods thit come to his hands, after thar he af. 
ſumes unto him the charge- of the Will, 8c. but if 


a 
* b+ 


curor of h's own wrong, becauſe there is nor another 


Lb. 5 


RS: 


anothzr man firſt rakes the goods, &c. before the' Þ 
lawful | exccuror hath aſstmed rhe execution, or 
proved the Teſtament, inthis cafe, he may be char- 


ged, as an exccutor of his own wiong. 


ConſtraTion of the Statutes of Feofail 


Ec. Amenament of Recorgs, Fines, 
Recoveries, EXC. 


Players Caſe, 25, & 36 Elix, baitco Regis, ſo. 34. 


He Defendant was found guilty intreſpaſs, Os- 
re clauſium fregit & pijcrs ſnos cepitgand damages 
aſGeſsed intirely; it was moved in arreſtof judgment, 


becauſe in the Count neither the nature” nor the - 


number'of. Fiſhes was ſhewed. It wasanſwe! ed by 
the : Plaintiff, That the Defendant is found guilty 
rodamages, and ſo Nonrefertrof what narure or num- 
ber they are. ' . Thac the Fiſhes themſelves ave* 
not to be recovered, bur damage for them, therefore 
no need "to thew the certainty, 3. All the dama- 
ges ſhall be- inrefided ro be given for the Cloſe b:o-y 
kea; which is ſad, in the Declirarion. 4. It is mat 
ter 'of form, ayd:d. by the fatere of 18 Z!ix. cop, 
I4. But jidgmeine was ſtaid, for the office of the 
Declaration is to reduce rhe Writ to certainty 3. for 
otherwiſe tipo! ſurch a general Iſme, if the Jury 


V 


| ni afalfe verdia, they cannot bs attdinred, and , F Erro! 
magesſhz1l be intended: ro be giveti for all, be-- | and! 
Nags cauſe ff 


ow 1 


: ee 
pF :.4 PF; 
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Tib.s.  Walcots Caſe. 193 
| auſe they are intire, but if they had been ſevered 
-thePlainciff ſhall recover fer ſo much as is well pfea- 
ich | ded,and this is matter of ſubſtance,and not of form, 
aſ- Þ becauſe it is no default of the Clerk,bur of the Plain- 
tif Þ riff, and therefore not aided by the Starure. 


- 


or | ' walcots Caſe, 3o Eliz, Banco Reg, fol. 36. 


| n=: was brought againſt Baron and Feme,in tie 
Detinent tantumupon an Obligation by the Feme 
[ ; | before Marriage ; ir ought to be in the Deber, and 
Petizet becauſe the Baron had the goods of rhe. wife 
in his own right,and for that reaſon debr is brought 
againſt rhe Heir in the Debet, and this is marrer of 
ſubſtance, and point of the Aion, not remedicd by 
the Starute of 18. Eliz. c, 14. 


Baynebams Caſe, 30. Eliz. in Scaccar fob. 36. 


4 

; AN ejeftione firme of Lands in A. B and C. tryed | b: 
9 for the Plaintiff by a Viſne our of A, only, rhis 

y is inſufficient and nor remedied by any Statute, 

j | 

1- Gardiners Caſe, 21. Eliz. Banco Regis, fol, 34. 

at | | 

'e 23. Jurors are returned, 12. appear and fitid 


P for the Plaintiff, this is remedied by x8. Elizabeth, 
x Cap, 14, | | | | 


Biſhops Caſe, 54. Eliz. Banco Regis; fol. 37. 


VF Ariance is between the Writ and count in'name, 
the Plaintiff regovers, the Defendant bringeth 
 Errour, the Writ was removed: into the Kings Benkh, 

and the judgement was reverſed, becauſe the Starure 


_ Oo rC- 


/ 


194 Tey1 Caſe. Lib. 5 


1em:dicth where there is no Original,bur not where 
the Original is vicious, and although ir were remo- * 


ved after pleading,&c. yet becauſe the faulr appear- 
ed to the Court, the Iudgment was reverſed, 


Teys Caſe, 34. Elix, Banco Reg's, fo, 38, 


| 07 
Acon and Feme, levy a fine to one who grants and 
renders to them rwo, and to the Heirs of the Ba. 

xon, and after renders part to the Feme in rail, the 
remainder over, the Heir of the Husband brings a 
Writ of Errour, and aſſigns. for ercour thes ſaid Va- 
riance, 1. Reſolved, tht there needeth nor a pre- 
ciſe form in render upon a fine, bur it ſhall be in this 
caſe conſtrued, as a grant by Chatter, for ic is but a 
grant of record, | | 

2, There arc fiveparts of a fine. 

x. The Original, 

2. The Licence to accord,for which the Kings Sil- 
ver is due, and ought to be entred upon the Writ of 
Covenant, and the ſumme, and he who payeth it, 
that is,: he. in whom the fee repoſeth, the Plcay and 
berwixt whom, &c. and the Land oughrt-ro be men- 
tioned. | 

' 3. The concord. which is the ſubſtance of the fine, 
for if upon that, the Kings filver be paid, alchough 
the party dycgrthe fine is good, 

| 4: The Nore, which is many times taken for th: 
Concord. bz” 

And laſtly, the foot of the Fine, after delivery of 
the Indenrures of the fine, rhe fine is ſaid to be in- 
grolled. _ |. 

3- The Conuſor ſhall not affign errour in rhe ren- 
derbecauſe ir is to his advantage, and none ſhall al 
fagn errour, except it be to his diſadvantage. 


78 Dorme 
Þ | 
"» 


Lib, 5. Dormers Caſe. I 95 


28 EA | 
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ns Dai mers Caſe, 35. Eliz. Banco Regus fo, 40. 
A Common recovery is had in a Wrir of entry,in h 
the Poſt de uno, annaali reddiru five penſione qua- 
tuor marcarim , and of an Advowſon, whereupon a 
and Writ of Errour is brought. 1, Becauſe every precipe 
Ba- ought to be certain;bur here ir is in che Disj..nRive. 


the | 2.A Writ of entry irithe Poſt lyeth nor-of an advow- 
psa | fon, Bur judgment was affirmed, and thereby *rwas 
Va- reſolved, 1, That a common recovery 1s not like to 
re- || | other recoveries, for ir may be averred roan uſe, 
this | 2. It is by mutual conſent, & conſenſus totlit erro= 
ura | _rem. 3+ A Writ of entry in the Poſt, lycih of an ad- 
| vowſon common, &c. to ſuffer a common recovery, 
and nor otherwiſe, for no other afſurance can be had 

- to bear the remainders. | 
Sil 2.-The demand of the Rent is good,for one of two 
irof | things is nor demanded;bur one thing by two names, 
hits © © for rent and penſion are S$ynonyma ; and the rather _ 
and B here, becauſe it is ſaid ro ifſue our of Land, which a ' 
nen- | . penſion properly cannor, 3. Common recoveries are : 
' foufual, char the Cours (hall rake notice that they 

fine, | | are commnn recoveries, 


ough 

rth'lh — KAowlandi Caſe, ; 9, Blix. Banco Regis, fo. 41. 

ry of Fannel of a Jury is annexcd to the Veaiie facias 
e iſle withour return : this is yicious,and not remedied 


by 18. Eliz cap. 14. for that remedicth inſufficient 
terutts, but nor where no return, 


® 


O xz I re 


196 Ratlanns Caſe, Lib. 5, 
The Counteſs of Rutlands Caſe, 36. Eli, ſol. 42. 


| Frm Moore is returned upon the Penire facias, 
X bur inthe panel before rhe. Juſtices of Niſe priv, 


and in the Poſtea he was named Robert Mawre, if ir. 


appear that Moore is his right name, and thar ic is he 
who is ſworn, it is good, fer by the. common: Law 
this was a diſcontinuance againſt all the Jurors, and 
diſcontinuances are aided by the Starurte, otherwiſe 
if ir were mil-named in the Yenire facias,and had his 
right name in the Pazel and Poſtea. | 


Codwells Caſe, 36. Eli Banco Regis, fol. 42. 
AJuror who gave verdiQ,was miſnamed in the /e- 
aire facias, and bad his right name in'the Diſtrix- 
£as,and Pofiea,8 for thatthe Iudgment was arreſted, 
Nichols Caſe, 38. Elix. Baxco Regis. fol. 43. 
£ Brings Debr upon a ſingle Bill againſt N. who 
*pleaded payment withoeur acquittance, which 
was found for the Plaintiff, alchough iflue was joyo- 
ed upon a point not material, yer after yerdi& this is 
aided by 32. H. $. and 18. Eliz. 
Bobuns Caſe, 3.9. Eliz, {0l. 43. 


Ar was levyed of a Mannor and: other Lands, 


co the value of twenty Marks per anzaum, ſo that 


che Kings flyer is 40. 5. which was paid, bur igen- 
rering of it upon the Wrir'of Covenant, the Mangor 
was omurted, and thereupon errour was brought;but 


Mc 


afrer that, the tranſcript of the fine was removed MW A 


_ intothe Kings Bench, the Iudges of the common 


Lib. 5. Freemans Cafe. | I '97 
Place amended the Record, becauſe ir appears to 
them that the Kings filyer was paid” for the manner 
and where the Writ of Covenant was, Dede mcnſ o 
z, | for Teſte meipſo, they amended that alſo,and ce rtified 


uw, | it into the Kings Bench upon dimitiution, and al- 
'ir | lowed. t 

he | os ; ; 

W Freemant Caſe, fol. 455 41. Elix; Banco Regis, 

nd. 


iſe N an original Writ, &0. Duod nullns faciat vaſtam 

his | © venditionem & diftrattionem, where it ſhould be de- 

ructionem, the faulr' was only in one Lerter,-the 

Court reſolved tpon good confideration, rhar ir was 

marrer of ſubſtance : for Diſtricts 15 a Latin word, 

and alrereth rhe fence of the Starute 3 and matrer of 

7e, | Subſtance in an Original Writ is 'not remedied, but 

ix. | matter of form only, /:de Statute 32H, $, ca* 30,8 
ed, 18.Eli2,c4.14. 

If an Original at this day want form, ar contain 
falſe Latin, or vary from the Regiſter in marrer of 
form, afrer verdi& no judgement ſhall-be ſtayed or 

tho B reverſed Bur if ic want ſubſtance, although ir be the 
ich BY miſprifion of rhe Clerk, this is not remedicd by any 
yn- Statare, 


Gages Caſe, 41. Eliz, baneo Regis, fol. a5. 


| Writ of Covenant to levy a fine, bore date af- 

ter the returri, this is amendable becauſe a com- 

ads, (| mon aſſurance, bur in other ations no amend» 
hat ment, &C. 


Cl | | | 

nor Cooks (aſe, 41, Eli, com. banco, fol. af. 

-but $55 Y 

ved A Common recovery of the Mannor of Isfie!d, by 

won i * che name of Isfield, is amendable, becauſe ir ap- 
Al > | O 3 peared 
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peared tothe Court, by collateral things, ſhewed un« 
_ tothem, thar 45field was intended to paſs. © , | 


pm 


| Caſes of Pardons. 


Francþlins Caſe, 36: Eliz, fol. 46. inthe 
Stai=(hamber. 


A Bill was exhibited for a Riar in the Star-Cham- 
| © ber, five years before the general pardon , 3x5, 
Eliz, And it was reſolved that the Kings fine was 
accepted, bur nor the corporal puniſhment; bur if it 
were exhibited within four years , all ſhall be ac- 
cepted. In this caſe, the Kings Atturney may pro- 
ceed for the fine. | 


Guulbert Littletons Caſe, 39. Elig. fol. 47. 
Star-Chamber, . 


Bill exhibited in the Star-Chamber before the 
** Parliament 25. Ez7 and retuined after, thisis 
excepted our of the general pardon, for it is depend- 
ing before the return - bur if an Original Wrir iflu- 
eth out of the Chancery, returnable in the common 
pleas, this isnor depending before the return,becauſe 
our of another Court z bur afcer the rerurn, it ſhall 
be ſaid depending by relation, from the day of the 
Teſte : and if the Tenant alien befofe the rerurn and 
after the Tefte, this ſhall be ſaid an alienation, pend- 
ing the Writ. 


men 


L JRAL 


Ls | had 
A Bill 'in the Star-Chamber more than fout, by t 
**years,'and within cighr'years, before the Parlia- 
y FP Pa \ _ F Ry 


dun- 


Lam- 
35. 
Was 

af if 

> aC- 

Pro- 


ut 


+ 39 
1} « 


| 

1 
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Lib. x; 


| Vanghans Cafe. I99 
ment in 39. Eliz, the plaintiff dycth before the ge. 
xeral pardon,this is pardoned, for this. doth not de -- 

nd now ; and the words remaining to be proſecu- 
red ſhall be intended for the pariy, and gor-fer rhe 


Kings Atturney, 


Vanghans Caſe, 49. Blize Banco Rees. fol. 49- 


Writ of entry in the ©utbus, depends, in Wales, 
before the general pardon, and after the De- 
mandant had judgmenr, but the Tenant was nor 
amerced. x. Reſolved, the Amercement is pardoned, 
becauſe the Torte was pardoned wh ch together with 
the delay was the ground rhereof a. The Starures bf 
Feoſails extend ro Wales, becauſe it was made parcel 
of England, by the AR of 27. H.8. | 


Iyrrefs Caſe, 41. Eliz, 1nthe Exchequer, fol. 494 


£ Rr brings debt upon an Obligation made 
by the defendant, to one who was outlawed, the 
Defendant pleads the general Pardon; and although 
that debrs due to the Queen are excepted, yet debts 
criginally due to the Subje, and after came to rhe 
Queen, arc nor excepted ; alſo the general pardon 
is ro be raken beneficially, for the SubjeR,. and moſt 


A 


ſirong againſt the King. 


B'ggins Caſe, 41. Elix, banco tegts, fol. 50. 


Ti: King may pardon burning in the hand, where 
the defendant is found guilty of Man-ſlaugh- 
rer, and hath his Clergy in an appeal. n. Becauſe 
it.is but to notific ro the Iudges, that he hath once 
had his Clergy, and that he ſhall nor have it again, 


«by the Statute of 4. H.7. C, 13. 3. , Becauſe it 5S 
O 4 no. 
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no part of the judgement, and the party ſhall pv at 
large, alcthouph he be net burned by good conftru- 
Rion'of the Stature of 18,81i3.c.9 which provideth, 
that afcer Clergy allowed and Burning, he ſhall po ÞÞ ro 
at large, fer otherwiſe when he is pardoned, he ſhall tio! 
be impriſoned for ever. In the Star-Chamber, the Þ} of: 
King-may pardon corporal puniſhment for forgery, | der 


&c, bur ner if attainted at the commen Lawinan Þ ma 
Adion of forgery of falſe deeds, not 
let 

Halls Caſe, 2, Jacobi, com. banco, fol. 51. % 


x C. Libelled, for defamarion in the Courr Chri- | wit 
-  ſtiani apainft H, and had ſentence and coſts raxed | Ji 
at a day to be paid; A. ſueth an appeal, and ob- one 


rains a pardon from the King, and brings a proki- Ay 
birion. 1.Reſolved,all Sutes in the Courr Chriſtian, or 
Pre ſalute anime, or reformatione morums arc for the | or 


Kings as Suits.in the Star-Chamber,and he may par- 
don them before or after the Sute commenced, bur 
he.cannot pardon, where the party ſuerh for a thing 
in which he had intereſt, as Tythes. 2. All pro- 1 
ceedings in the Courr Chriſtian ex officio,are forthe 
King,and he may pardog them, 3.Although the ſure Þ} ' for 
may be pardoned, -yet he cannot pardon the coſts ſo 


which are caxed.4.Although the ſentence by the ap- fo 
peal is ſuſpenſed to many purpoſes, yet until rever- 4 
ſal, the party had intereſt in the coſts, nor pardona® | in 
ble, and after'a conſultation was granted for the | is 
colts, 'E 
| | re 

Pages (aſe, 36. Eli, in the Exchequer, fol. 53, || tt 

| re 

Demiſerh co'his wife who is an Aliens and befote | © 


P the death of the Teſtator indenized, the date of tt. I 
rhe Letters Parents is corrupted, ſo that they but ' 
NP ant phe Weep | date 

_ 


UMI 


| 'ib, 9. 


date after his death, ſhe obtains an cxemplification, 


Kni 14 bts Cc aſe. --_- 20T 


commiſſion - undet rhe Exchequer , Seal, it. is 
found chat ſhe was an Alien, and an. information.is 
brought againſt her, and ſhe pleads che exemplifica- 
tion... 1. Reſol. This office is void, fer every office 
of Intitling,as rhis is,ought ro-be by coramiſſion un« 


| der the great Seal ; but an office of inſtruftion - 


may be under. the Exchequer Seal. , 2. It appeared 


not, what authority the Commiſſioners had, but 17+ 


qiaſitio capta virtute Cuyn{damCommiſſionts, &c.2 That, 
the exemplification was pleadable by, the Starure of 
13.Eliz.c.6. which extends to all Parents whatſoever 
withour any reſtraint : An cxemplification and an. 
Infpeximus, as an Innateſcimus and a Vidimusaie all 
one:A Conſtar cannot be had withour Affidavit, and, 
it is when Letters are caſually loſts An Janoteſcimus, 
or 2 Vidimus, are alwayes of a Charter of Feoffment, 


.or other Inſtrument, not of Record, f 


Knights Caſe, 31. Eliz, (ommunt Bancss fol. 54- 


He Prior of Sr, Jobn of 7e.26.H.8.Leaſed divers 
houſes, reſerving 5.1. 16.5. 11.4 per annum art the 


' four uſual feafts in L viz.for one houſe 31.11. and, 


ſo ſeverally of the others, with condition of re-entry, 
for non payment, and after ſurrenders to H.8.whoin - 
4nno 36 grants one houſe to the Leſfſee,and another 


| infee, the Leſſee dyeth; Iris found. by Inquiſujon 
' in the Com. of Mid?, by Commiſſion under the 
- Exchequer Seal, that 37.5. 5. d. parcel. of the ſa.d 


rent was arrear at M, for a quarter of a year, before 
the return of the office or ſciſure,the King grants the 
refidue of the houſes to one who leaſeth ro the -lain- 
tiff, who upon the entry of the Executors of the firſt 
Lefſce brings treſpaſs, and the Court being divided, 


+ itwas argued in the Exchequer Chamber by all the 


Ludges, 1. Re- 
® 


202 Specets Caſe. Lid. 5, 


rt. Refol. This is an intire Leaſe, and the t17. ;5 
bur a declaration of the ſeveral values of rhe houſts, 
and no ſeverance of the reſervation,hut by apr words 
divers perſons may be ſeverally lealed by one de- 
miſe, and ſeveral rents reſerved. 2. Admitting them 

ſeveral rents, yet the condition is intire, and, in caſe 
of a common perſon by ſeverance of any part of the 
reverfion, will be extint. 3. This being in caſe of 

- the King his parentee of part ſhall not take advan. 
rage of the condition , but the King himſelf may , 
and patentee ro whom he grants . b rehdue, al- 
though the Leaſe origina'ly made by a Subje& 4.Al- 
though ir be fonnd that more was arrcar that was 
reſerved quarterly, yet it ſufficeth thir the office had 

matter of ſubſtance, and the jury in M. may find 
which are the uſual feaſts in L 5. the grant after of- 
fice, and before the rerurn of ir is good,and by etitry 
withour other ſciſure the Leaſe is void. 6.This office 
under the Exchequer Seal is ſufficient to intitle the 
King to a Charrel. = 


Specots Cafe, 3 2. Eliz, Banco Rees in error. fol. 54, 


JV &- ſa fem? bring a Pu. impedit againſt the Ri- 
{hop of E. and declare that J. A. was ſciſed of q 
Mannor, to which an advowſon was appendant , and 
demiſed ir to the feme for life, and they p-eſented 
D. W. who dyed, ani ſo it belongs to them to pre- 
ſent; the defendant pleads that the plaintiff pre- 
ſenred one who is ſchiſmaticns inveteratus,whereof he 
gave notice to the plaintilf ; It was adjudged for the 
plaintiff, in the common place, an errour brought 
thereupon. | 
1. Errour. Becauſe no preſentment alledged in 
IJ, A. but nyer-ruled for the preſentment of rhe 
plaincift, is ſufficient for themſelves, 2, The Biſhop » 
ought ſe 


UMI 


td. 5, 


Ut7, IS 
Oules, 
werds 
e de- 
chem 


4 « . . 
mit him without a new warrant. 
IE 


| UMI | 


Lib. 5. Foſters Caſe '.  0F 
ought not ro ſhew any particular ſchiſm, for rhe 
Court of the King cannor judge of ir, bur the Biſhop 
is Judge : alſo it zs cauſe ro remove a Coroner, qu 4 
minus :donens: It was anſwered,that he ought ro ſhew 
the herefie in certain; and althoagh the Biſhop is 
Judge, yet becauſe his AR is not ef Record, it is tra- 
yerſable 3, and, although ir belongs not to the Kings 
Courtro-judge of Herehies, yer the general cauſc of * 

ſure being in their conuſance, they ſhall determine 
e ir by advice of Divings,and the cauſe of removing 
a Coroner is not traverſable. 3. The Biſhop is twice 
amerced, and a man can be amerced bur once to- 
wards one man, &c. It was anſwered, that he was 
bur once amerced; for the Judgement in the Kings 

Bench was bur a reherſal of the former; yer admir- 
ting che ſccond Judgement thereby void , never- 
theleflE the firſt Judgement is good by the commoa 
Law without damages z Puod ſ'ut conceſſum per 19+ 


| fam Curidm. 


Foftar, 3 2,E!, in Banco le Roy. fo, 59. 


T was reſolved, that the Conſtable having a war- 
rant to bring one coram aliquo Fiſtictar, &C.t is at - 
the eleRion of the officer to. bring the party ſo at= 
rached to what Juſtice he will ; For it is greater rea- 
ſon ro give the eleRion to the Officer, who (1n pre- 
ſumprion of Law) is a perſon indifferent, and ſworn 
to execute his office duly, than to the delinquent. 
Wray chief-Juſtice ſaid, thart a Luſtice of Peace ma 
make his warrant to bring the party before himſelf, 
and it is good and ſufficient in Law ; for it is moſt 
like, rhar he hath che beſt knowledge of the matter, 
and therefore moſt fir ro do juſtice. in that matrer * 
upon refuſal ro 6nd ſurety, the Conſtable may com- 


Goeches 


204 Gooches Caſe. Lib. 5. 


Goothes Caſe, 32. E!. in Banco le r0y, fol. 60, 
\ 2 VG es Juſtice ſaid;thar if A make a frau- 
Y. dulent conveyance of his Lands to deceive a 
purchaſor, gp the Statute of 27.E/. and continu- 
eth in poſſeſſion, and is reputed as owner;B,entereth 
in communication with A. for the purchaſe, and by 
accident B, hath notice of this fraudulent conyey- 
ance ; Notwithſtanding he concludes with A. and 
rakes his aſſurance. In this caſe B. ſhall avoyd the 
ſaid fraudulent conveyance by the ſaid AR, norwith- 
ſtanding the norice ; for the A& by expreſs words 
hath made the fraudulent conveyance voyd as tothe 
purchaſor. And for as much as that is within the ex- 
preſs proviſion of the Statute, ir ought ro he raken 
and expounded inſupprefſion of fraud,Reſolved,that 
fraud may be given in eyidence,becauſe the eſtate is 
voyd by the Ak of 13. E/;z and fraud is hatchedin 
ſecret, #7 arbore cava & opact. 

And according to this opinion, it was reſolved 
Per tot* cur? 1n.commun banco Paſch.z.Fac where one 
'BuNoch had made a fraudulent eſtate ef his Lands 
within the Srature of 27. Z/;z. to 4. B and C, and 
after offered to {c11 the ſame ro one Stander, and be- 
fore the aſſurance by Bulloch, Starden had norice ther: 
of,and notwithſtanding proceededzand rook the afſu- 
rance from BuKock, Standea avoycd the former afſu: 
rance of fraud by the ſaid AQ, for the notice of the 


purchaſor cannot make that good, which an A& of 


Parliamenr hath made void as to him;And it is truc;' 


| Drod non decipitur qui ſcit ſe decips, Bur in this caſe 
the purchaſor is not deceived ; for the fraudulent 
conveyance whereof he had notice is made void, (38 
ro him) by the Starutc, and therefore he knew it 
could not hurt him, 
| Sparries 


205. 


Sparries Caſe. 


Lib. 5. 
_ Sparies Caſe, 33. Eliz.. in ScAccar, fol. br, 


N Adion ef Trover and Converſien,theDefendanr 

pleads that rhere is another Aion depending in- 
the Kings Bench for the ſame Trover, and good 3 
for in Actions which comprehend no certainty,as af- 
ſize or treſpaſs, this is no plea before a Count ; be- 
auſe rhereby ir is made certain, and them ir 3s a 
gond plea,and nor before:bur in this Aion and debt 
and derinue,ir is a good plea at the firſt, becauſe they 
arc certain : that an Aion is depending in an infe» 


nour Court is no plea. R 


Caſes of By-Laws. 


Chamberlain de Londons Caſe, 32. El. in banco 
le Roy, fol. 66. 


He Inhabicants of a Village withour any cuſtom, 

may make Ordinances or By-Laws for reparati- 
on ofthe Church,or of highwayes,or any ſuch thing 
which is for the publique ,weal 'generally ; and in 
this caſe the conſent of the greater part ſhall bind 
all withour any cuſtom, vide 44. E. 3. 19. Burif it 
he for cheir own private, profit for that Town, as for 
their well ordering of their common of paſtures er 
ſuch like,then without cuſtom they cainort make by- 
Laws. And if it. be a cuſtom, yer the greater parr 
fhall not bind all, if it be net warronted by the cu- - 
ſtom; for as cuſtom hath created them,ſo they ought 
to be warranted by the cuſtom, $.E. 2.t4t.9ſſ. As pon- 
rage,murage,toll,and ſuch like,as appeareth in 13.H. 
4-14. In which caſes the ſums for reparations of the 
Bridgewalls, &c, ought to be reaſonable, that the 


" Subje& may have more benefic thereby than charge. 


- Clerbs 
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Cle; hs Caſe, 38. Bliz, 23 Commun Bailco, fol, 64, 


K!"g Edward 6, did incorporate the Toyn of 
St. Albons, and granred them to make Lays 
and Ordinances, &c. Lhe Term was kept there,and 
the Mayor, &c: by affent ef the Plainriff, aflefſed eve- 
ry .Inhabitant for the charges in ereQing of the 


Courts there, and if any did refuſe to pay, &c. tobe 


uwpriſoned, &c. The Plaintiff being Burges, refuſed 
ro pay, &c. and the Mayor juſtified, &c. and it was 
adjudged no plea,8&c. For this Ordinance is againſt 
Magna Chain, cap.29 .Nutlus Liber homo impriſonetur, 
which a& hath been confirmed divers times (viz) 
thirty times,and the afſenr of rhe Plaintiff cannor al- 
ter the Law in this caſe, But it was reſolved;thatthe 
Mayor, &c. might inflict reaſonable penalry, bur nor 
 impriſenment, which penalty ought ro be levied by 
by diſtreſs; for which offence an a&ion ef Debr |y- 
eth, and the Plaintiff in this caſe had judgment, 


Feftrays Caſe; Michaelis $1 31.69 Bank le Roy, fo 66. 


VV” llam 7iffray Gent. brought a prohibition 
againſt Abriham Krnſhley,and Thomas Foſter 
Churchwardens of Hayleſhim inCom. Suſſex, ſor tha 
they ſued him in CourrChriſtian before DoRor Dri- 
7y for certain mony impoſed upon him wirhour his 
aſſent, for repair of the Church, That the Church: 
wardens, with the affent of the greareft part of the 
Pariſhieners juxt a quantitatem &- qualitatem poſſeſſite 
num & reddit. infra dif. parochiam exiſteat. deter- 
mined and agreed to make a'taxation for repair of 
the ſaid Church; and that notice of ſuch afſembly 
was given in.che Charch, at which day the Charch- 
wardens,"and-greater part of the Parith, which wete 


ther = 
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there aſſembled , made a taxation (viz, ) every oc- 
cupier of Land for every Acre 4d. &c: 7effray dwelt 
in anothcr Pariſh;and declared that the Pariſhioners 
ef every Pariſh ought ro repair their Church, and 
hot the Church of another Pariſh. Coob of Council 
with the defendant demurred in Law, and after ma- 
ry arguments, a Writ of conſultation was granted, 
And it was reſolved, That the Court Chr{t;an hath” 
conuſans de reparatione Corpors five navis Ecclefte 3 
Briton, who writ in 5. E. I. | 
And in the Statute of C1 cumfPecte agatis, bur in 
Rebus manifeſtis errat qui authoritates legum allegat- , 
quia perſpicue vera 202 ſunt piopanda. It was allo re- 
ſolved, that although Feffray did dwell in another 
Pariſh, yer for that he had Lands in the ſaid Pariſh, 
in his proper poſſeſſion, he is in the Law Parochia- 
ns de Haleſham, 
' Bur ir was reſolved,chat where there was a Farmo® 


| of the ſame Lands,the Leſſor that receiveth the renr, 


ſhall nor be chai ged, bur the *Innabirant is the Va-' 
riſhoner, and the receipt of the rent doth nor make. 
the Leffor a Pariſhoner. | 

Divers of the Civil Lawyers certified the Courr, 
that the Church-wardens, and a greater part of the 
Pariſhioners (upona general warning) affembled, 
may make a Taxation by their Law, and the ſame 
ſhall not charge the Land, bur the Verſon in reſpe® 
of the Lands for equality and inditfferency, and this - 
was the firſt leading caſe that was adjudged and re- 
ported in our Books touching theſe marters, and ina. 
ny cauſes after were adjudged rhus,snd now it is ge- 
nerally received for Law. 


/ 


— 


' The Lord (heneys Caſe, 33, Blix. in cur. Wards, 
EFT fol. 6$, 


[N a deviſe of Lands by writingzan aveement our of 
the will, ſhall not be received;for a Will concern. 
ing Lands, &c. ought ro be in writing, and not by 
any averment our of the fame; otherwiſe ir were 
great inconvenience that not any may know by the 
writren words of the Will, what cenſtrufion to 
make, if ir mighr be conrrouled by collateral aver- 
ment our of the Will. 


Caſes of Oſury. 
Burtons Gaſes. 34. Eliz, banco Regis, fol. 63, 


Lendsro T. W. 100.1. 7; July 21,,Eliz. in con 

'S fideration of which, T.W.grants to him a rent 
charge of 20. l. per annum, the firſt payment to be at 
the Nativity, 1580. upon condition of payment of 


, the ſaid z00,/.rhis is our ef the Statute of Uſury, for 
he had a 1e6.l.for a year and a quarter,withour con- 


fideration, and if he pay ir within chis time, A.ſhall 
not have the rent, ſo that he was nor affured of any 
confiderartion + Bur if it were agreed between them 
thar the 100. /. ſhall nor be paid, this is within the 
meaning of the Srature, A Demurrer is a confeſſion 
of all ſuch macters in fa& only, as are well and ſuffi- 
ciently pleaded. | 


q 


Claytons Caſe, 37. Eliz, Com. Banco, fo. 70, 


4 $mky/ Tpound was lent for half a year to have 
for it thirty three pound, if the ſon of the” 
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. 4 Be” on. 
a 
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opligee be then in life, if nor 27 pound,this is within 
the intent ef the Statute of Uſury : #/xra dicitur ab 
uſu & ere,quaſi uſu-era,(i.c,) #ſus aris?Et uſura eſt 


tommodum certum, quod propter uſum rei mutate wect= | 
pitur ; Glandvile, lib. 7, cap. 16. | 


Hoes Caſe, 34+ Elix; fel. 79. 


APury certain upon a condition ſubſequent may 

be releaſed, before the day of the performance of 
the condition ; bur a duty uncertain at the firſt, 
and upon condition precedent to be made certain, 
sfter; this in the mean time is but only a meer poſſt- 
bility, and therefore cannot be releaſed And it was 
adjudged 4. El. in communi bazco, that by a releaſe 


 ofall actions, ſures, and quarrels, .a covenant before 


breach of ir, is nor releaſed thereby. Bur by a re- 
leaſe of Covenants, the Covenamtor is diſcharged 
before the breach, vide Litt. 170. os 

A releaſe inthe time of vacation to the Patron 
diſchargerh an annuity, wherewith the Parſon is 
Renal in reſpe& of the Parſonage, and a warranty 
may be releaſed before ſute, becauſe he may have a 
Warraztia Charte. | 


St. Jobas Caſe, Eliz, Banto Reg s, fol 71. 


| IN» Piſtolls,&c are withia the Srature of 33. 


H. 8.ca'. 6. The ſame Statute doth prohibire 
Croſs-bows, an41- under the ſame name ſtone bows 
are forbidden ; for if a ſmall alteration or addicion 
ſhould defear the penalty of che AR, the Statute 
ſhould be of ſmall effe&t. And it was reſolved, that 
the Sheriff, or any of his Officers,for the better cexe= 


_ CUtien of Juſtice,niay carry handguns or other wea- 


pons invaſive or defenfive,and not reſtrained by rhe 
P gene 


210 Williams Caſe, Lib. 
general prohibition of the ſaid aft, vide 3 H.7. fo, x, 


* williamsCaſe, 38 Elix, Banco Regis, fo.72. 


Ne man ſhall not have an aQion of the Caſe for 
common Nuſans made in the high way, becauſe 

it is a common Nuſans, and it is nor reaſon;rhar any 6 
| particular perſon ſhould have an ation,for theneve. || . 
ry particular perſon, might have #n aCion for the of 
{ame, and fo thereby one might be, puniſhed an hun vs 
dred times for one cauſe.Bur if any particular perſon 
have more particular damage than another, he may ty 
have a particular ation upon the Caſe for his parti- Þ : 
cular injury, and for common Nuſances, which are & 
Equal to all the Kings people,the common Law hath 
appointed other Courrs (v:3,) Leers, 8&c. A pre« i 
ſcriprion to do Divine Servise in a Chapel for the || 2: 
Lord and his Tenants, is remediable oaly inthe || 1 
Court Chriſtian z bur for the Lord and his private fha 
family,an aftion of theCaſe lyerh for che Lord only, Þ| 1. 


Caſe of Orphans of London, 3 5 Eliz, bao Regisifo, 37: 


JE any Orphan of. Lozdoz ſue for goods, &c. in the {F 
Court Chriſtian, or of Requeſts; a prohibition ly- | *© S. 

eth, becauſe their government by their cuſtom be- || 141 

longs to the Mayor of L, So if a Will be proved. ig the 

the Court Chriſtian, the probate whereof before 

lo the Lord of the Mannor. SHER | 


Iymarks Caſe, 36 Eliz. banco Regis, fol. 74. 
Piainif ig an Ejeft:one firmecounts of a Leaſe of al | 
> R.S. the defendant pleads, in Barr as indets | the / 
ture. of bargain and ſale (and eve it)by che fait | * 
R.S.co E.W who was [ciſcd until difleiſed by R. 5 ? 
W 


Db. 5. Cliftons Caſe. 211 


who leaſed to the Plaiariff, and -he as ſervant to 
E, W. enters 3 Three Terms after, the Plaintiff re- 

lies, that the bargain and fale was upon condition, 
which was broken, and the bargainor enrred and 
lezſed ro him,and did not ſhew forth the deed of bar- 


pin and ſale ; judgment given for rhe defendarir. 


"1+ Refolv. When & deed is ſhewed ro the Courr, 
x remainerh in the Courr,all the Term in judgment 
of Law, becauſe che Term is bur one day in Law, 


and this as well to ſtrangers as parties; ' to take ad- 


vantage thereof withour ſhewing, bur /at rhe end of 
the Term it ſhall be delivered to the party, if ir be 
not denied, for then it ſhall remain in Ceurt to be 
dmaed, if it be found nor his Deed. jor 

2. The Courſe in the Kings Bench is,thar impar- 
lances to plepd in barr are cntred,bir not imparlad- 
ts ro reply or rejoyn, ſo that the Replication here, 
akHhough ir be three Terms after the barr, yer ir 
thall be intended here the ſame Term, and ſo he 
ſhall nor need re ſhew the Deed. - 


Glifions (aſe, 35. Elix. fol. 95. 


{F a woman-Tenant for life take a hisband which 
, commitrerh waſtes. and after the wife dyerh, rhe 
bnsband is diſpuniſhable of and for ſuch waſte; fot 
the Writ is, Dare de- communi confilio, & ceproviſum 
ft quod non liceat alicui vaſtam venditionen ſeu de- 


ſtradtionem facere de teriis, &c. fibi denſe ad tevmi- 


mas vite vel annorumy &c. And in this caſe the 
band hath nor any cſtare for life in this land; bur 
ne-wife hath'eſtate for life, and the hutsband but 


ly an eſtare inherrighr, and ſo he is tot without 
7 pov (ed 
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212 Pilkingrons Caſe. Lb. 5; 
Pulhtngtons Caſts 43 Eliz; en banco le Roy, fol. 56, 


JT was reſolved,Per tot? xr. that when a diſtreſs is 
© taken for damage feſant,thar'the parry may tender 
' amends until the beaſts be. impounded ; bur :fter 
they be in the-pound, they are -in the cuſtody of the 
Law, and then the render cometh roo late. [Ir 'was 
alſo reſolved, that: render of amends to the Bayliff 
| or ſervant that taketh them, -will nor ferve ; for he 
cannot deliver the diſtreſs once raken, no more than 
change the ayoury of his Maſter,or demand rent vp- 
on a condition of re-entry, PO 


' The Eail of Pembro0k's Caſe, 36 El hanco Regis,fol.76, 


VV: rhe defendant ſheweth a deed t9 he 
; Court, the Plainriff may pray it to be entred 
in bec virba, the ſame term, bur not after. * - 


Pagetts Caſe, 35 El. in (ommuni banc, fol. 756, 


T was reſolved, that if Tenant for life, the remain- 

der for life, the' remainder in fee,. if tenant for life 
makerh waſte in-trees, and after he in remainder for 
life dye, in aQion of waſte, is m.:irainable, for the 
waſt done in the life of him in remainder for lite,be- 
cauſe it was tothe difinherirance of him in remain: 
der in fee And now the impediment (which was the 
mean eſtate for life): is taken away.. Et remoto im- 
ped;m-ailo emergit ati'o ;\It was reſolved, thar when 
rhe trees arecut down, the property thereof” belon 
geth to him in remainder in fee. And where' it is faid 
in ſome Pooks ;. That he in remainder or reverſion 
10 fee,ſhall not have an aftion of waſte,ir js to be inz 
rended,during the continuance of the mean remain- 
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der. And in ether Books is ſaid in this caſe, thar an 
aRion of waſte dorh lye it is intended. after the death 
of him in remainder for life.. 


Booths Caſe, 36. Eliz, in Commiuni banco, fol, 77. 


C444 Booth brought an Aion of waſte againſt 
Shevington, and declared that 'Sir W:{l:am Booth 
demiſed for years to Eſor, who aſſigned to Speving- 
t92. The Defendant pleaded an affignment to Et:za- 
beth Cave,beſore which aſlignment no waſt was made; 
the Plaintiff replyed; aud ſhewed the'Statute 11, H. 
6. 5. and that the grant to Elizabeth Cave was 
made to the intent he ſhould nor know againſt whom 
to bring his aQion, and averred, that Skevington did 
take the profits ;' the Defendant rejoyned thar E1i- 
z beth (ave granted her eſtate ro A who demiſed to 
the Defendant at will, and traverſed rhe fraud, &c, 
the Plaintiff demurred, | it was reſolved, thar every 
aſſignee of every Lefſee mediately or immediarely is 
within the ſaid a&, for the Starure was made to ſup- 
preſs fraud, and 'deceipt, .and therefore (it ſhould 
be raken moſt beneficially. Secondly, that he in re- 
mainder 3s within the- ſaid a&, as well as he in re- 
yerfion. Thirdly, The intent of fraud- aforeſaid,isnot 
traverſable, bur the raking of the profirs, which is a 
th:ng notorious, hand rhe Country may have 
knowledge. In a formedon the Tenant pleaded, Nox 
t:2ure, the demandant ſaid. that he made a feoffmenr 
to perſons unknown, to defraud him cf his tenancy, 
21d to keep rhe profits; the pertinancy of the profits, 
and not the Feoffinent is traverſable, | 
"2 j 
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f 


Sampns Caſe, 36 Eliz, banco Reg, fol. 77. 


f hers Plaintiff and Defendant referred all Contro. 
verſies tothe Arbitrement of I. S. who did arbi- 
rrate, that the Defendant ſhall enter into an obliga- 
tion to the Plainriff, rhar che. Plaintiff and his wife 
hall enjoy certain lands which he had not done ; 
this is void for the incertainty of what ſumm the ob. 
ligation ſhall be, for the award ought ro be certain, 
| like a Iudgment 2. Alſe the award was void as to the 
feme, for the was. a ſtranger to the. ſubmiſſien, 


Grayes Caſe; 37 El'z. banco Rrgis;fol.78. Replcum. 


'Þ. He Plaintiff incicles himſelf in Barr to the ayow- 


* Ty.to Common, &c which was traverſed,the lury. 


found,%har every,&c, time our of mind-have uſed to 
Pay for the Common a Hen and five eggs,the Plain- 
riff had judgment, for he needs not ſhew more than 
ma kes for him,for this is not Modus communi, pay- 
ng ſo much, er parcel of rhe Ifſue, bur a collateral 
recompence to be paid for rhe Common, ro which 
the Terretenant had remedy,bur if the Terrerenanc 
had no remedy, then the Commoner ſhall have the 
Common Suh, modo, and may be: diſturbed by the 
'L ELIetcnants | 


Fitz-Herberts Caſe, 37.Eliz, baxco Regs, fo. 97. 
TH Father-Tenant for life, rhe remainder to the 


Son in tail, -leaſerh for years to A. ro the intent 
to barr the Son; A, infeofferh T. S. to whom the 


Father releaſeth wich: warranty, and dyeth, this 


dorh nor barr the Son, for although thar the diſe 
{eifin which is made by the fcoffment, precedes the 


warranty; 


P”——<—_ ——- ox ama. c cc ww ; 
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Fooras Caſe. 2r5 
warranty yet becauſe ic was to that intent, the Law 
will adjudge upon the intire aft, and ſo4 warranry 
by difleifin. 2. Although the difleifin was made to 
the Father, yer becauſe he conſcnred unto it, the 
warranty commencerth by difſeifin.z but it the Fa- 
ther had made a feoffment in fee, and dyed,this ſhall 
bind the Son, if it be with warranty. | 


Foords Caſe, 37. Eliz Com. Banco, fol. 81. 


Prebend leaſeth for 70, 43. Patron Dean aud 
Chapter confirm d:miſionem_ prediffam in forma 
pradifta fafF?. for 51 years, &* 107 yltra; this is a 
- confirmarion for al the Termzfor when they confirm 
dimiſſionem,&c, for 51 years, it is repugnant, bur if 


they had recited the Leaſe, and confirmed the land 


for 51 years, this had been good!, for they have an 
authority,.couplcd with an intereſt, otherwiſe if only 
a bare authority : bur by what words ſoever they 
confirm a leaſe for life; or gift in tailfor'parr, this is 
2 confirmation of all; becauſe they' are intire; ſoif 
the eſtare of the difſeiffor, or his Leſſee” for life, be 
confirmed for an hour, yer all is confirmed. - 


Caſes of Cuſtoms. { 


Snellings Caſe, 37 Eliz. com. Bants, fol. $2: 


& Brings debr upon an obligation againſt an Ad- 
miniſtrator, who pleads, there'is a' cuſtomr in L. 


that an Adminiſtrator ſhall pay debts upon contra 


to a Citizen, as well as upon obfigarion; andthat I, 
S. upon! a contra&t had:recovered; and'good:: r. Re- 
ſol. Although that debr is given againſt- an Admini- 


eftrator by the Narurerof 32 BE: 3; yerrbecauſe! they 


P 4 Were 


were charged as Executors before, ſo that only the 
name is x engoy rhe cuſtom generally alledged is 
"good. '2. The ordinary by taking the goods, was 
chargeable ar'rhe common Law, 3. This cuſtome 
binderh ſtrangers 


The Caſe of Market- overt, 38 Elix, fol. $3. 


Hops in L. are Markers overt for things to be ſold 

here by the trade of the owner,therfore if plate be 
fold there in a Scriveners ſhop, the property is nor 
altered ; otherwiſe in a Gold-ſmiths ſhop, if he who 
pafſerh in the ſtreet may ſec it. Nota, the reaſon of 
this caſc extends to all Markets overt in England, 


Perimans Caſe, 41 Eliz, Com. baxco, fol, 84, 


JT is a good cuſtome of a Mannor thar all ſalesof 
_ Lands within that Manner be preſented at the 
Court of the Mannor .Obj. What remedy if the Stews 
ard will not excepr the preſentment > Reff. What 
remedy if the Clerk will not inroll a deed of Bar- 
gainand ſale, and therefore Caveat Emptor, 2. 0'y. 
Thar Intereſt is by the feoffmenr veſted in the fe- 
offee, which ſh1ll not be deveſted by the Cuſtome. 
Refp. Thar livery was ordained to give notice; anda 
Cuſtome which addeth more ſolemniry and notice,is 


good 
Sir Henry Knivets Caſe, 38 Elix, Buuco Regis, fo $5. 


"Enant ſor life, -the remainder in fee, leaſethfor 


years; the Termor is ouſted, the diffeifor leaſerh' 
for years 3 his Lefſee ſowes the land, tenant for life | Þ 
dycs, he in the. remainder enters, 1. $, rakes the -« 


Corn 


W is 
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Lib. 5. Penrins Caſe. 2197 
Corn, he in remainder brings treſpaſs. The righe of 
the Corn is not in the Plaintiff or Defendanr, bur 
in the Leflee for years of Leſsee for life, bur the 
Leſsee of the diſscifor had right againſt the Plaintiff 
by reaſon of the poſseſſion:and forthar if he had plea- 
ded that he had entred ro rake the Corn, this had 
been good, bur becauſe - he pleaded Xon cu/p. the 
Plaintiff had judgement for the Entry, and was bar 
red for the reſidue, _ 


Penrins Caſe, 33. Elit, Bu ico Regis, fel. 85. 


. P, Brings a Ouod;ei deforcent in nature of a 
Writ of Right in Wales, and after the miſe 
Joined is non-ſute, Judgment final is given,he brings 
the like Writ, and the firſt Judgement'is pleaded in 


| barre, the demandant demurres, and adjudged 


againſt him,and he brings Error. 1. Although by.the' 
Srature of x 2. E. 1. Trial of Right in wales ſhall be 
by Common Jury,yert Judgment final ſhall be given. 
2. Erroneous Judgement final in right ſhall bind 
until it be reverſed. 3. Judgement final ſhall not be 
grven upon default: of th? Tenant in a Writ, bur a 
Petit cape ſhall iſsue, for pFradyenrure he may ſave- 
his default. Ge 


Caſes of Executions. 


Blumfields Cafe, in baxco le Roy, 39 Elix; fe. 86. 
- | 

7» men were bound joint! y and feverally in an 
Obligarion, the one was ſued, condemned, and 
taken in Execution, and after, the other was ſued, 
condemned, and taken in Execution;;/and after the : 
firſt eſcaped, and the other brought am Audita _ 
VI! .50F7 4 


218 | Garnons Caſe. Lib. 5. 
lsandalthough- the Plaintiff-might have his ARion 
2gainſt the Sheriff upon the eſcape, yet until he he 
fatisfied indeed, the other cannor have his Audits 
querela, for if the defendant be ſued by one Writ,or 
ſeveral proces, although the entry be, Prod unica 
ſhut executie. This is to be underſtood, of one execu- 
tion with ſatisfaRion, for he may have rhree bodies 
Incxccutien. 12-commun hence inter Lynacre & Rodes 
Caſe, Hil. 33, El. It was adjudged,that norwirhſtan- 
ding the Conuſor in a Statute Staple was taken and 


eſcaped, yer his goods and lands upon the ſame Sta. - 


rute,may be extended, for the eſcape, and the a&ion 
which the Plaintiff might have againſt the Sheriffjs 
 nata ſatisfaQtion of the debt. And if ſo rhe Conuſor 
bertaken, and dye in execution, the Conuſce ſhall 
have executien of his goods and lands. And it was 
adjudged, 24 E.int, Foes &-1ilams,thar where two 
men were condemned .in-a debt, and the one taken 
and dyed in execution, yer the raking of the other 
was lawful;and rhen it was reſolved, Per gt. Cur.thar 
ifadefendant dye in execurion,yet the Plaintiff may 
have 2 new execurion by.£/eg:t,or Fiert facias, 8c, 
The exceution of the body is an-cxecution, but nor 
2ſatisfaRiaon, as appeareth in 4 H.7,8. and 32 H 6, 
47. In Hillaryes Caſe adjudged, bur a gage for the 


Debr, for the words of the Writ are, Cap:as l, S. ita 


quod habeas corpus ejus caram Fuſtic.noftris,&-c.ad ſa- 
tisfaciendum G. L.de debits + dammis,ec.and ſo his 
body is taken to the intent he ſhould ſatisfic, and 


when the Defendant hath paid the mony, he ſhall 


be diſcharged our of Priſon, - 


 Garnons Caſe, 40 Elix, ſo; 88. 


I recovered againſt Walmy, in an Aftion of 
Debt, and our-lawed the Defendanr after: judge! 


ment, 


UMI 


LY wm C3 


+ F 8 and Judgment- was given for- che Plaintiff: _ 
ah Ts fl | it, 


+ gum, The Jury found all the 


® 


Lib. 5.  Froſts Caſe. 2t9 


ment,and ſued a Cap,1#tlag at. and delivered the ſame 
to-Garz0n the Sheriff, who did rake the party, and 
before thexeturn of the Writ the Defendant efca- 

d : and thus it was reſolved, thar if any one ar the 
Common Law have Jndgment in an A&tion of Debr, 
and after Judgment our-Faw the Defendant, then 
the Plaintiff is at the end-of the Sure, for any! pro- 
ceſs ro be ſued in his name; yer if the Defenganr be 
raken by z#tlary, at the Sure of the King, no Laches 
being in the Plaintiff, in continuance of his proceſs, 
he ſhall be in execution for the Plaintiff, if he will, 
for reaſon requireth, rhar if the King ſhall have be- 
nefit by. the Sute of the party, ſo the PlaintifF ſhall 


_have benefit by rhe Sure of rhe King; if Judgmeur 


in errour be affirmed within the year , a Capias or: 
fieri facias lyerh withour any Scze factas, although 
1n another Court. 


Froſts Eaſe in communi banco, 41 Eliz, fo. 3g. 


Roft recovered debt and damages againſt B. who- 

was our-lawed after Judgment, and a Capias tt/a- 
garum delivered to the Sheriff of London, Laboyne: 
a Serjeant arreſted the ſaid B, in Fleetſtreet, Ad re- 
ſpondeadum, A.Lahorne kepr B, in his houſe,and they 
Froft came to Laborne. with the Sheriffs Warrant, to 
arceſt B, upon the ſaid Cap, #t/agatum, the which to 
do, Laborae refuſed, and afterwards the Sheriff 
ſuffered the ſaid B? ro go 2x large , and uport this 


| matter, Froſt brought his Aion upen the- Caſe 


againſt che Sheriff, and ſuppoſed thar rhe- Sheriff- 
did arreſt rhe ſaid B.by vertue of the ſaid Cap, wtla- 
aum, and thar he ſuffered-him ro go at large; and' 
the Defendant pleaded, Non _ eum- we ad {ar-' 
ſaid ſpecial matrer , 


220 Hoes Caſe. Lib. 5; 
firſt ir was reſolved, That when-a.man js jn cuſtody 
of the Sheriff by proceſs of the Law, and after ano- 
ther Writ is delivered umo him. to*-apprehend the 
body of him who is in his cuſtody, immediately he is 
in his cuſtody by force of the ſecond Writ, by judg- 
ment of Law, although he make no actual arreſt of 
him, for to what purpoſe ſhould he arreſt the parry 
that is already in his cuſtody > Et Lex nos precip't 
zautilia, quia inutilss labor ſtultus; and the words of 
the Writ are not only capias,&c. but alſo Salvecu- 
Rodias, ec. Ita quod habeas corpus coram, tc. and fo 
he ought ſafely to keep him, v/d? 7. H. 4.30. And 
the Defendant ought nor to be diſcharged, until he 
had found ſutery to ſatisfie che Plaintiff by 5, E. 3. 
Cap, 12s | 


Hoes Caſe, 40. Elix, fol $9 Ir the Exchequer, 


F: Xecution of a Writ of Execution, as well atthe 
ſure of a common perſon, as at the Kings ſue, 
is good without rernrn of the V\ rit, for if a man be 
arreſted upon a cap. ad ſatisfaciendum, the Exccution 
is good although the Sh-riff do not rerurn the Writ, 
and ſo in all Writs of Execution, where the Sheriff 
doth only execute the ſame, as cap. at /at'sfactcn- 
dum, habere fac ſeifinam wil poſſeſſronem, Fiers Fa- 
_ czas Liberat, If the Execution be duly made, it is 
good, bur if cp. in. Proceſs be not returned, the ar- 
reſt is nor lawful, for there the intent of the Weric is, 
to bring the party to anſwer the Plaintiff; and- in 
caſe of an Elegit, for there: the extent is to be made 
by Inqueſt, and not by the Sheriff only ; and. the 
Writ ought to be returned, otherwiſe * is of none 
effe&. In this caſe ir was reſolved, that when one 
hath a power of reyocation,yer-if he ſuffer any thing 
ro be lawfully executed, as touching that, he cannor. 

r make 


) 
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Lib.'5. Semaynes (aſe: 221 
make any revocation : as if a man make a Letrer of 
Attourncy to another, to do any thing, before Exe» 
cutien he may revoke it, but afrer Execution law- 
fully done ir cannor be revoked 3 if one, ro whom 
another is indebted, be Ourlawed, and he that oweth 


- the mony, payeth ir ro the King, and the Outlary is 


afrcr reverſed, yer the Credior ſhall recover his 
Debt againſt the party,if the goods of an Out-lawed 
perſon be ſold by the Sheriff upon a cap #tlagat? and 
afcer the Ourlary is reyerſed by Error, the Defen- 
dant ſhall have reſticution of his goody for rhe She- 


_ riff or Eſchcator , is not compellable to ſell rhe 
goods, bur he may keep them, to the uſe of the 


King, agreeing tro fthe Book. 20 Eliz Dyer 363; 
bur if a Sheriff by yerrue of a Fiers Faczas, ſell che 


. goods, and after the judgement be reverſed by er- 


ror, the Defendant ſhall nor have reſtitution of rhe 

goods, Sur the value of them, for which they were 
old And the reaſon is, the: Sheriff is compellia- 

ble ro Levie the Debt of the -gonds of the Defen- 

p68 and therefore great reaſon that the Sale ſhould 
and, 


Semaynes Caſe, 1 A fol. 91. Banco Regis. 


4 Bn the Houſe of every man is to him as his Cas 
{tle, and Fortreſs,as well for his defence againſt 
injurics and. violence\, as for his repoſe; thar-if 
a man, kill another in his defence or per-misfor- 
rune,. without any'intent, yer, it is felony, and he 
ſhould .loſe his goods and Charrels, for the grear 
regard that the Law hath co the life-of a. man. But if 
Theeves come to the Houſe of a man to rob or mur= 


.- ther, and the. owner or his ſervants. kill any of the 
# Theeves, in defence of him or his Houſe, rhis is ner 


fclony, neither. ſhall he loſe any thing 3 any man 
may 


222 Semaynes Cafe. Lib. 5, 
may aſſemble his Neighbours or frietids to guard his 
Houſe againſt violence , bur he may not aſſemble 
them ro go with him ro the Marker, or abroad, to 
ſafeguard him againſt violence, and the reaſon of 
all this is; Domes ſua cuigg eff tutifſomum refugium, Tt 
is reſolved that when any houſe is recovered by any 
real a&ion , of by Ejediine firme, the Sheriff may 
break the houſe, and deliver ſeifin or poſſeſſion, It 
was alſo reſolved, thac in all caſes where the King is 
- Party, the. Shetiff may break the houſe (if' the 
doors be ſhut) and make Execution of his Wrir , 
bur before he break rhe houſe, he ought to ſignifie 
the cauſe of his coming, and make requeſt to have 
the doors opened , Weſt. 1, Cap. 17. which A& 
is but an afficmance. of the Common Law:bur if the 

Officer break the houſe, when he might have the 

doors opened, he is a Treſpaffor, 4r, Af, pl. 35. 

For Felony, or ſuſpirtion of Felotiy, rhe or may 

break open the door ; In all caſes where the door 

is open, the Sheriff ay enter, and make execution 

of his Writ, cicher for body or goods;at rhe ſure of a 

ſubje&, or the Lord may diftrain for his renc, Bur it 
was reſolved, ' that the Sheriff at the ſure of a com « 
mon perſon (upon requeſt made to open the doors 
and denial thereof ) ought not to break open the 
door or rhe houſe, re execute any proceſs at the 

ſare of any fubjeR, or ro execute a fer: [nts be- 
mga Writ of execution, bur he is a Treſpaſſor, yet 
if he do execution in the houfe , it is'good m the 
Law, being done; it was all reſolved,that the houſe 
of a man 15 nor a Caſtle or deferice for any other per= 
fon-but for the owner, his family-and goods,” and 
nor to prote& anorher thar flfeth intro the ſame, of 

the goods of another; for ther rhe Sheriff upon re- 
queſt and denial,, may break the-hoyſe, and do 
execuuen. | And this 1s proved” by the Staruce of 
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5. 
his Weſt.1.cap.17.whereby it is declared, that the Sheriff 
le may break the Houſe or theCaſtle ro make replevin, 


to when che goods of another that he hath deſtrain- 
of ed, are conveyed away , to prevent. the owner; 
It by: in this Caſe the Sheriff muſt demand the goods * 
w rſt, Eg | 1-3 


Yy Fen 

h Barwicks Caſe, 39 Eli, in Exthequer, fol. 93. 

lc He Queen 28. Die 7ulii, Anno 26, demiſed rhe 

3 mannor of $ttox,ro Humfrey Barwich, tenend.fobs 

E a die confettions, It-was reſolved, that the fame 

(> 28.day of Fuly is excluded,and the demite began the 

t 29. of July, It was alſo reſolved, that an eſtare of 

C frechold cannot commence -1z futurs, bur ought ro 

: rake cffc& preſently in Poſſeſſion, R:verfion, or | 
Remainder. A Leaſe for years may commence in fu- 

f ture, bur not a Leaſe for life, and the reaſon is,for 

; that a Leaſe for years may be made withour livery 

and ſeifin, but an eſtate of Frecho!d may not be. 


| made without livery, either in Deedzorin Law, and 
; therefore when a man maketh a Leaſe for life, to 
: commence at a day to come, he cannor make'a pre- 
. ſent liveryto a futurceſtare 3 and therefore -in this 
| caſe nothing paſſech,. and it is all ane whether ir 
commence1h at a day: to:came, or years to come; for 
the diſtance of the times doth not. make alcerarion 
in this caſe, bur inthe caſe of two joynt Leſſees, the 
livery made to one is good in the name of both, for 
they have incereſt in the Land, before their entry, 
and livery to one-in-the name of bort;g, makerh- aa 
atual poſſeflion in borh, which is ſufcient ro ſug —- 
8 _ port the'remainder..to/a third perſon in Fee, Vide | 

"1 * Claytons Caſe, in rhe fifth Book, a Licenſe to occu-: 
"' 9 pyLand for one year, is a Leaſc for ane year. 
al as H. 7. 1. in confideratien of a former demiſe ro 


be 


224 GoodallsCaſe. Lib. 5, 


be ſurrendered, which was. falſe and void, is @ void '0, 
conſideration, as to the Queen. ſp 
| | es 


*_. Goodalls Caſe, a6 El. Banco Regs, fol. gs. - - 
{rwreay for payment of money tonching in- res 
heritance, ought to be rruly performed, and nor wh 
covenous, if rhey concern a.third perſon, TheLaw | th 
doth'not find an aſſignee in Law where there is an th; 
aſſignee in faQ. Expreſſum facit ceſſare tacitum;affirm- cle 
ed. in the Exchequer-chamber upon errour there ria 
brought. | qui 
| | mi 

. Counteſs of Northumberlands Caſe, 40 El. Communi tr 
Banco, fol. 97. | con 

ok | ver 
Pls: and the Counteſs of Northumberland his wife, Is1 
* Sir Thomas (ci! Knighr, and Dorethy his wife, Fs 


william Cornewalleys,and Lucy his wife, and the Lady . 
Davers, Daughters and Heirs of the Lerd Latimer, 
brought a (.©xzare impedit) againſt Hal,who pleaded 


a releaſe of Will:aw Cornewalleys , pendente breve, | A 
and 'it 'was adjudged that this ſhould bur go in 7d 
Barre only againſt 7:Hiam (ornewalleys and his wife, 10 | 
and theWrir ſhould ſtand for others,and all ſhall veſt in { 
in the others, becauſe inrire, and in the realty, pre- les 


ſenement 'of the Leſſor and Eeflee is not double, for 
the Lefſor's only traverſable, 


Buries (aſe, 40 El. in Communi Banco, fol.g8, JT 


nor 
f©t 
: for rhree years after the marriage, remanſit virg in- k, Ay 
tafta, propter perpetuam impotentiam gentrationis in vis © i 
% #. . 105 » 


Lib; 5. Flowers Caſe. .225 
10,0 qued vir fuil-ineptis ad gentrandum; and in this 
ſpecial verdiR, all the examinations of the Witneſ- 
Den which the Judge in the Spiricual Courr was 
moved io give his ſentence, by which the perpetual 
diſability of Bury ad generandum was manifeſt, were 
read 3 and by which it was precended, that the iſſue 
which he had by a ſecond wife, was illegitimare,and 
this was the doubr of the Jury, and it was adjudged, 
that the iſſue of rhe ſecond wife was lawful, for it is 
Fo clear,that by che divorce(cauſa ſrigiditatis) the mar-. 
c Triage is diffolved & vinculo matiimeniiy and by conſe- 
quence, either of them might marry after, then ad- 
mitting that the ſecond marriage way avoidable, yer 
it remained a marriage until it was diffolved,and by 
conſequence, the iflue thar is born during the co- 
vertuie (if no divorce be in the life of the parties) 
is lawful,E1 homo poreft effe habilis & inhabilis drvers 
fs temperibus, and Judgment affirmed in Er:tour. 
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Flowers Caſe, 41 Eli Bans Regis, fol. 99, 


» Flow vw 


= 


N Indimenr of Perjury upon 5 El:z, for giving 
"falſe evidence te the prear Inqueſt, is not with=, 
ig the Statute, for it muſt be in matter depending 
in ſute by Bill, Writ, ARion, or Information; vide 
le Statute. dlus peccat author quim ator. 
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Rooks Caſe, 40 Elix. fol. gg. 
F Har the Commiſſioners in the Commiſion of 


2 ſewers ought to tax all which are in damage, or; 

12 danger of damage,for non repair of the Bancks;&. - 

- Nor only him, which hath the Land next adjoyning, 
torhe River. The Commiſſion is grounded upon 

% Phe Scarure 6 H,6, cap. 56 for if the Law were other- 
< IF Wile; great inconvenience might follow; for it mighs. 
TY «© | ve 

oe] 5 
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2.26 Penruddecks Caſe. Lib,5. 
be, that the rage. and force of the water might be 
{uch, that the value. of the Land adjoining would || fe 
nor ſerve to amend the Þancks; and therefore the by 
Sta:ute would havegall in peril and which take com. | it 
modity by the making of the Bancks ro be centribu- qu 
rory.for. 94 ſeatit commodu1m [entire debet & onus,o, 
Ipſe leges cuptunt ut jure regarnr, 

And norwithſtanding,by the words of the Commiſ. 
fon, authority is given to the Commiſſioners, to do. | J> 
according to their diſcrerions 3 yer their proceedings | | 
ought to be limited and bounded with the rule ofthe || ty: 


Law and Reaſon. Fo diſcretion is a knowledge, or' f| @ 
underſtandingzto diſcern berween right and falſhood, || mij 
ruth and wrong, ſhado.\s and ſubſtances,equity and Þ} ger 
colourable glofſes and pretences,& not to do accord- ſho 
ing to their wills and private affeQion; For a learned wr 
Man faith, Talis diſcretio d:i{6retionem confundit, | Was 
be « 

Penrudiocks Caſe, 40. Eliz. fol, 109, the 

full 


| Ine a Duod permittat between Clark aſlignee of Thi® || yer 
mas (jhichley, Plaintift, and Ec. Pearaddoch and | mif 
Mary his wife Defendants, affignee of one oh Cock, || hal 
- for that Coch) 20.8. bi#5s, to Mariz, creed upon his adn 
freehold a houſe in St. ohas ſtreet fo near the Cur- I ſcril 
relage of an houſe of Thomzs Chichley,thar Domus ia | ture 
ſnper pendet, Anglice doth overhang, magnm partem || inſt 
wvidelicet 3. pedes curtilagit the Plaintiff;fic quod aque | ult? 
pluviales de eadem domo decedentes ſolum ejuſdem curs 
rilagitaconterunt, & maguopre ac indies magys magiſq; 
conſumunt e& Devaſtant, ac ea ratioae curtilag?* pred. | 
quolibet pluvialt tempore humettat*. &- inundat.exiſiit, H 
quod pradittts Hearicus Clarke inhabitans 1n eodem 
Meſſuagio nullum proficuum ſeu ecaſramentum de as 
eodem curtilagio percipere poſſit, ad nocumentum li- Ec 
bert tenement., pred, ec, And it was reſolved, Þe 


cha, 3 
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Lib. 5, Winaſors Caſe. 279 
thar-rhe diſtilling of. che waters in the rims of che 
ld | Feoffee or Aﬀdignee is a new wrong ; and this Writ 
he lyerh afcer requeſt of amendment, bur nor before, bur 
m- F itlyeth againſt him'thar d:d the wrong withour re- 
JU= queſt, and the ation good, &c. | 


Windſors Caſe, 41. Eltz, fol, 102, _ 


SS 


do by a quare impedit byWindſor againſt the Archbiſhop 


1g ofCanterbury for the Church of Buyſcott in theCoun- 
he ry of Barþ : It was adjudged, that if two have title 
or ro preſent by turn ; and the one preſent, who is ad- 
od, mitred, inſtituted, and'induRted ; and afterwards is 
nd J deprived for Crime, Hercfies, &c. yer that Patron 
d- ſhould nor preſent again, but that ſhall ſerve for his 
ed | turn, So likewiſe if he preſent a meer Laicrs, which 


| was admitted, infticuted, and indudted, although ir 
be declared by ſentence, that he was incapable, and 
therefore void ab initio, yer becauſe the Church was. 
full untill che ſentence declaratory 'be pronounced,” 
his. | yetthar ſhall ſerve for his Turn, Bur when the ad-_ 


nd | miffion and inſtitution are meerly void, then that 
ch. | ſhall not ſerve for one Turn, as if a preſentee be once 
his admirred,, inſtitured, and induRed, but hach not ſub- 
ne ſcribed ro the Articles, &c. according to the Sta- 


la } tute of 13. £17, by which in this'caſe the admiſſion, 
em nſticution, and induRion are void, 23. EL Dier pl, 
JuR ut, ACC. | 


Mts = 

/q; Hungatts (aſe, 43. El. Com. Banco, fo!, 103. 

ad, | | 

ſtit, #4ngatt brought an aion of dehr upon an Obli- 

Je || <> gation againſt Meſe and Smith; the condition. 
de yas to perform an award berween. the Plaintiff on 
li » | Pe one party, and the Defendants on the other ; 1:4. 

ed, || 9-04 arbitrinm pred fint &+ deliberetur utrique paitium 

haz . | Q-z | prads 
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228 Bakers Caſe. Lib. x, 


pred. before ſuch. a day, the arbirrament before the 


day was deliveredto the Plaintiff, and ro Meſe; but 
not to Smith, Judgment was given again{ the Plain- 
tiff, It was reſolved, that if two be of cnz party 
and two of another, and the words are Ita quod den 
lib:r. utriq, partiium Thar the delivery of the arbitrg- 
ment to one of the one part, and another of the 
other party is not ſufficient z For the party is to be 
intended of the whole party, for one is as well with- 


in the penalty and danger of the Obligation as the - 


other; and ufciq; 18 raken ſomerimes Deſc erine, 
ſomerimes Collefiive* Secundum ſubjeftam materiam ; 
bur here it'is taken Colle&:ve. | 


Bakers Caſe, «3 Eliz, fol, 104. 


F aPlantiffin evidence ſhew any marttcr in wri- 

ring or record,or any ſentence in the Ecclcſiaſtical 
Court, whereupon Law doth ariſe, and the Defen- 
dant offer ro demurr in Law upon rhe ſame, the 
Plainriff cannot refuſe to joyn,or wave his evidence; 
and {o'on the other party, and the reaſon is for that 
marrer in Law,ſhall nor be pur in the moyth of I ay- 
burthe King in th's caſe is at liberty. 


Bulſtons Caſe, 4o El, in commun: banco, ſol .104, 


J- was adjudged, that if a man make Cony-ber- 

rows in his o:1n land, and the Conies encreaſe to 
ſo great a nnmber, that they deſtroy his Neighbours 
ground adjoyning 3 The Neighbours may nor have 
an Aion of the Caſe ; for preſently when the Co- 
neys come into his Neighbours ground, he may kill 
them, becauſe they are fere nature And in this 


caſc ir was reſolved, that none may newly ere& a% 
Dove- houſe, but the Lord of a Mannor ; any if -- | 


NM 
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do, he may he puniſhed in the Leer ; but no A&i- 
on of the Caſe lyeth for any particular man. for the 
infiniteneſs of aRions that might be brought And of 
this opinion touching the new ereting of a Dove- 
cote, was Sir Roger Manwood, chicf Baron, and the 
Barons of the Exchequer in the Exchequer- Cham- 
ber. | : : 


Aldens Caſe, 43 Eliz. com. banco, fel. 105. 


Nrient Demiſe. is a good plea in an Ejectione 

frms, although it is nor in treſpaſs, becauſe by 

- jntendment the freehold may come in debate, and 

the intereſt of the Land is bound ; anrient demeſn 

;sextendable upon a Statute by Eleg?t, but -in an aſ- 

fife by renant by Eleg't, , antienr demeſn is a geod 
plea. 22 Aſſ. Pl, 45» 17 Bi 


Sir Henry Conſtables ((aſt,3 4 El.in ban'o le roy fo,106, 


NPs ſhall be ſaid Wreccum mars, but ſuch 
' Y goods only, which ae caſt or lefr upon the 
Land by the yea ; F/otſam mari, is when a ſhip is 
diowned, -or otherwiſe perith, and -the goods flore 
upon the Sea ; jetſam mis, is when a ſhip is in pe» 
ril of drowning, as for disburthening rhereef, the 
goods are caſt into the Sea, and after notwithſtand- 
ing the ſhip periſh, Logan vel potins Ligan, is when 
the goods ſo caſt out of the ſhip, and rhe ſhip pe= 
riſh, and ſuch goods are ſo pendereus, that they fink 
tothe bottom, and the Mariners to the intent to 
find them, bind rthereunto a Bey or a Cork, . or 
other ſuch thing ro find them again; Zt dicitur Ligan 
FL Ligando, and none of theſe words which are called 
Flot ſam, jetſam, or Ligan, are called wreck; ſo 
long as they remain in or upon the Sea z bur if any 
i Q 0 | of 
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230 Foxleys Caſe. \..- Lihis;: 


of them be caſt upon rhe Jand bythe Sea, then ir is 
faid ro þe w:eck, and by the Stature T5 R. 2, ca, 3. 
the Lord Admiral ſhall nor have conuſance or jurif- 
diction of wreck of Sea 3 but of the other three he 
hath ; for wreck is when the goods are caſt upon the 
land, and ſo within ſame County, whereof the Com- 
mon Law may take Conuſance ; Bur the other three 
are upon the Sea, Mgs proprie dicz poterit Wreccum, 
ſs News frangatur & ex qua unlus vivns evaſit, & 
maxime þ dominns rerum ſubmerſus fuertt,&- quicquid 
sale ad te; ram venerit crit domini Kegis;wreck may by 
preſcription belong'to the Lord of a Mannor: It was 
reſolved alfo, that the ſoyl upon which the Sea doth _ 
flow and reflow, ſcil, berween the high-water mark, 
and the low water mark, may be parcel of the Man- 
nor of a Subje&. 16 El. Dier. And ir was reſolved, 
that when the Sea doth flow, ad. plenitudinem maris, 
the high Admiral ſhall have JuriſdiQion of every 
rhing done upon the water, between the high water 
mark, and the low water mark, as felony, &c. No 
proof is allowable by the Law, but the verdift of 
twelve men ; part of the goods were wreck, and parr 
nor,& damage aſſeſſed intirely, ergo judgment given 
for the Defendant. The King {h31l have flot/am upon 
the Sea, becauſe wirhin the ligeance of the King, * 


Foxleys (aſe, 43 El. Banco Reg!s, ſol. 109. 


T was reſolved, if a Felon ſteal any goods, and 

L leave them in a Mannor or Town, or in his houſe, 

or in the-houfe of another,or hide them in the earth, 

or any other ſecret place, and afterward fly, theſe 

Foods are not forfeited, nor waife-goods in the Law: 
or waife is where a-Felon in purſute,waverh or lea-g, 

veth the goods,or for fear to be taken, rhinking that 
purſure was or is made;having the goods with him in 


hy 


Lib. 5. _ Foxleys Caſe. 
his poſſeſſion, flyerh away and leaveth the goods; In 
theſe caſes the goods ſhall be ſaid waved in Law,Bur 
if he had not the goods with him,when he did fly be- 
ing purſued, er for fear of being apprehended, the 
goods are not waved, nor forfeircd, but the owner 
may take them again when he will, withour any freſh 
ſure, Bur if the Felon in his flying wave them, the 
goods are forfeired by the Chmmon Law z If the Fe- 
lon upon freſh ſure be nor attaint, / at the ſute of the 
owner of the goods, And the feaſon that wave is given 
to the King, 1s for default of the ewner, that he doth 
not make freſh ſure afrer,for ro apprehend rhe Felon, 
Wherefore the Law doth impoſe the penalty on the 
owner, | 
Boza fngitivorum are the proper goods of him that 
fiyeth away for felony 3 Bur it is to be ovſerved,thar 
if a man fly for felony his geods are not forfeited,un« 
OO found by indictment or otherwiſe lawful» 
ly found vfRecord upon his acquital, thar he fled 


/ for the felony, they cannot be claimed by preſcripti- 


0,becauſe the rhings forfeited by matter of record, 
cannot he claimed by preſcription. 

Bur waife,ftray,treaſure-trove,wreck of theSea, &c. 
which things may be gained by uſage wit1our mat- 
ter of reco:d;rhere a man may preſcribe to have Bo- 
a4 & Cagalla felanum:in lome caſes,Bona & catatla fe- 
loaum (hall be forfcired by cenvition;and ſomerimes 
without conviction, bur alwayes when any forfeiture 
is of any goods of Felons, ir ought ro appear of Re- 
cord, and that is-the cauſe that ſuch goods cannor 
be claimed by preſcription, 

Deodanda, are goods. which cauſe the death of a 
man by miſadventure, and are nor forfeited, untill 


ws Pin! be found of Record, & therefore cannot be clai- 


ned by preſcription; & the jury thar prefents or nds 


Trhe death, ought ro find and appriſt the Drodandum 


| 
; 4 a ſo, 


232 Mallaries Caſe. Lib. 5, 


alſo omnia que movent ad mortem ſunt deodanda, Bong 
&- Cataila un exig ndo poſitorums are when any be mY 
pealed or indiftcd of felony, and withdraw or abſenr 
himſelf, for fo lo:ig time as an exigent 1s awarded 
2gainſt him for his abſenting (which is a flying away 
inLaw) heſhall forfeir all his goods: and chartels 
which he had art the time of the exigent, and after 
be found nor guilty, 22 Lib. A;]}. Look the Statute 
21 H $.cap. 11, Concerning goods waved, and for 
reſtitution, &C. - 


Maillaries Caſe, 43 Eli. fo. 111. 


R Endring Rent to one and his Heirs, and to one 


or. his Heirs;” are all one z bur a Feoffment te- 
zendum to one or his Heirs, is but during the life of 
the Feoff-ez; Nemo po'eſt plus juris in alum transferre 
gram ipſe babet : this caſe conſfiſterh much upon at- 
rurnments. /;de te caſe. | 


Wades Caſe, 43 Elix. in communi bincs, fo, 114. 


Man was bound te pay 250 /, Legal, monet. Ang- 
- "liz, on a day certain, the laſt rime of the day, 


that ſo much mony can be numbted is the beſt rime, 


ſo that it be before the ſetting of the_Sun, and the 
moſt convenient time by Law,that both parries may 
meet : five ſhillings in Spaniſh mony , and two 
piſtolers in. gold were tendered. Ir was reſolved, 
that the Spaniſh filver was lawful mony of England 
by Proclamation, in rempore Philippi > Marie, and 
ſo Frerich Crowns; for the King by his Prerogative 
and Proclamation, may' make any forein Coyn 


lawful mony of England: That if a man tender more , 


than he is bound to pay, it is good, Omne majus conti« 


#et in ſe minus,” That the rendring of 250 1, in baggs ? | ® 
i! ; SE ; without | 
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- withour ſhewing or numbring the ſame is geod ren« 

der,if the truth be thar there was ſo much,/7ide win- 

ters caſe, if there be any counterfeit mony in the 

ſame; yer if che party then accept the ſame, -he can- 

not compel the party to change it 3 or if it be rent, 

or for non-payment a re entree. yet the once accep-» 
- tance is good, and the leflor may not re-enter. 


Foliambes Caſe, 43 El:z, fa. 115. 


JN a Writ of Eſtrepement , the Sheriff may reſiſt 
them that will make waſte, oc cur down Trees, 
and if he cannot otherwiſe, he may impriſon them, 
andway make warrants to others, and he may take 
Fall comitatus for his aid. A Writ.of Eſtrepement ly- 
et inthe Aion of Waſte, as well before Judgmenc 
as after, v 


lands Caſe, 44 Eliz. Banco Regis, fo. 116, 


Feme Copy -holder Durante viduitate, ſows the 
: "Land, and raketh Husband, the Lord ſhall haye 
the Corn z for although her eftate was incercain 
yer it was determined by her own a z ſo if Leſſee at 
Will ſow the Land, and determine the Will, bur 
if Baron and Feme ar Leflees during the coverturey 
and the Baron ſow the Land, and they are after 
divorced, cauſa precontrattus, the Baron ſhall have 
the Emblements , becauſe this is the AQ of rhe 
Court, "37 ah £ | 


Pyna ls Caſe, 44 Eliz.fe,117. com. bancs. 


Ir anel brought an A8ion of Debr upon a Obli= 
< gation againſt Cole, of 16 1. for payment of 8 {, 


yo os, on the 11th, of Nov. 1600. The Defendant 


"= 4 55. 2 0 Bl 


pleadedz 


234 Exriches Caſe. Lib, 5. 


pleaded; har ar the inſtance'of the Plaintiff before 
the ſaid day he paid him 5.1. T0453. and it was reſo!. 


ved by all che Court, that the payment of a lefler 


Tutnime.in ſarisf4&tion of a greater ſumme, cannor be 
CatisfaRion for all, fe that by no poſlibility a meaner 
fumme may ſatisfierhe Plaintiff of a greater ; bur 
the gift of ar: Horſe, Cows Robe, &c. in ſatisfaRion 
15 good, | 
Bur in this caſe it was re ſolved, That the payuacie 
of a parcel, and acceprance thereof before the day, 
in farisfation'of all, is a good ſatisfation, in reſpet 
ef the circumſtance of rime 3 for peradventure, 
parcel of that before the day, may be more benchicial 
unto him than the whole ſamme of money at the 
day, and the value of ſatisfaftion is not material, 
for if I be bound ro pay you 10. /. at etminfier, and 
you requeſt me to pay 5.1. at Yozh, and you will 
accept the ſame in full ſatisfaftion of rhe to, /. this 
is a good ſatisfattion in reſpe& of the place, bur in 
this caſe, the Plaintiff had judgement for the in- 
fafficienr pleading ; for he did not plead that he 
had paid g. /. 10.5. in full ſatisfaftion, (as by Law 
he ought) bur pleaded the payment of part general- 
Ys and the Plaintiff accepted che fame in full far's- 
ation, and alwayes the manner of the render, and 
of the payment ſhall be dire&ed by him that maketh 
the tender and payment, and nat by him that ac- 
- Cepteth it, | 


Edriches (aſe, 1 Facobi, Com. Banco, fol, 118, 


A Rent charge is granted to B. for the life of C, 
the Grantor leaſerh for life ro D. the remain- 
der in Fee to E; C. and D. dyes, B. diſtrains E. for 
all arrears, rhis is good by the Statute of 32 H; 8. 


Caps 37. | 


Whelpdales 2 


Lib. 5. Whelpdales Caſe. "7. 5 
Whclpdales Caſe, 2 Jacobi com, bayco, fol. 119. 


N Debr beyughg againſt one joint-Obligor the De- 
fendanr pleads Non eſt fattum, adjudged for the 
Plaintiff, | | 

1. Reſolved, he may ple:d in abatement of the 
Writ, bur not Noz eft fatFumsfor every one is obliged 
in the intirery therefore if Debr be brought againſt 
both, and one is our-lawed, the other who appears 
ſhall be charged with all. | 

2. If a Deed be avoidable by plea, he ſhall nor 
plead, Noa eft faCbum. | 

3. If a Decd be made void by Stature,he ſhall nor 
plead N03 eſt fatazm, but ſhall avoid it by plea ; bur 
if a deed by matter ex poſt fatto,become not his deed, 
he plead Noneft fatum, as if one deliver a Deed to 
deliver over to I, S, who refuſerh, &e. 


Longs Caſe, 2 Facobi,banco Regs, fol. 120, 


Xceprion to the Inditement. of Murder, the in- 
Lditrement was taken, Infra ltbertatem ville de C ; 
and © where the Torte is done, is Rot (aid to be 
within the Liberty, Reſponſ, That ro Inditements 
certainty to a certain intent in general ſufficerh, 
and not ro every particular intent, for that is, aimia 
ſubtilitass and it ſhall be intended, that the Ville of 
C.is within the liberty of C the Indiftment is, Oued 
dedit wulnus ſuper anteriorem partem corporis ſubter 
M:imillam, where it ſhould be Mammillam.Reſobved, 
thar falſe latin ſhall nor quaſh an Indi&ment, if the 
word be ſenſible ; and theſe two words are good La- 
tine: alſo this is ſuperfluous, for Super anteriorem par- 


yg fer corporis, is ſufficient,. and ſhall be intended the 


Trunk berwixt the Neck and Thighs. 3. Vulnxs, 
| | where 


Saffeus Caſe. Lib, 5, 


where it ſhould be Plaga, over-ruled, becauſe Syne- 
ayma. 4. Le dcpthe, is not ſhewed , it was faid, that it 
did penetrate all his body, whereby it appeareth, 
thar it was mortal, F. It is ſaid,  that- the wound 
did penetrate his body, and nor che bullet ; this is 
fignificant enough, 6. Percxſit wanteth, and for 
this cauſe the 'Inditment was quaſhed, for in all ca. 
ſcs of death this ought to be, excepr in caſe of poyſo- 
ning, and for this laſt errour the Outlary was rever- 
ſed, and H. D. was diſcharged, 


236 


Saffins Caſe, 3 Facob. for 123. com. banco. 


Man maketh a Leaſe for years tro commence after 

the end or determination of a former Leaſe 1: e/- 
ſe. The firſt Leaſe endeth, the ſecond Leffee doth 
nor enter, bur he in reverſion entreth, and maketh 
a Feoffment, and levyeth a fine with Proclamcti- 
ons, and five years paſs without entry or claim of 
the ſecond Lefſee, If this fine be a Barr, was the 
Queſtion, and it was reſolved to be a Barr, for the 
Statute of 4 H, 7, c.24 ſpeaks of intereſt, and a 
Leaſe for years is an intereſt within the Statute, ſo 
of Tenant by Flegit, &c. 


De Libell's famoſss, 3 Fac, fo. 125» 
Libel may be made as well againſt a priyate 


man, as againſt a Magiſtrate, Nos refert, whether 


the Libel be true, or: whether the party be of good 
Fame, or ill fame, for it inciteth all rhe ſame family; 
' kindred) or ſociety to revenge, and ſo renderh by 
conſequence to the effuſion of blood Ir was reſol - 
ved in the Star-Chamber,q4 El:z. Hallywaods /.aſe, 
char if any find a libel , and would preſerve him- 
ſclf our of danger if it be againſt a private man, the 


finder , 


haf Fw A. 


f) 


LMI 


' Common-Prayer doth nor abrogate 


i 


Lib. 5. PalmergCaſc. 237 
finder may either burn ir, or preſently deliver it to 
a Magiſtrare, bur if ir concern a Magiſtrate or pub= 
lick perſen, then he ought ro give ir to a Magiſtrate. 
A Libel may be as well by words, Verhis at cantile- 
15, as writings, and -by pitures or Ignominious 
fignes,as Gallows,&c. The puniſhment is by Indi&- 
ment, as in the Star-Chamber, | 


Palmers Caſe, $ Jac. 126, banco vegis. 


Tc Gardian in Chivalry ſhall have the fingle 
value of the Marriage of the Heir without ren= 
der, otherwiſe the Heir may defeat te Lord by 
Marriage, or go beyond the Sea, and ſo prevent the 
Lord of any tender, if it were requiſite. 


Caudreyes Caſe, 33 Elix, iu TreSÞaſs. 


He Jury found the Starure of x E112. c. x. and 

Cc 2. and that the Vlaintiff was deprived for 

Preaching againſt the Book of Common- Prayer ; by 
the Biſhop of Loxdsz, una cum aſſenſus 8c. 

Reſol. . 1. The deprivation was good for the firſt 
offence, becauſe the AR of 1 El:z, for Uniformiry of 
1 Eliz for 
Eccleſiaſtical Juriſdi&ion without negative words, 
and by an expreſs proviſo the Juriſdiftion of the 
Biſhop is ſaved, | 

Reſolv. 2. That ſentence given by the Biſhop by 
aſſent of his Collegues, ought to be allowed by our - 
Law. | 

Reſolv. 3. That Commiſſioners ſhall be intended 
Subjeas born, &c. S!abimur preſumptiont, &c., Alſo 
3t iS found that the King authorized them, ſecundum 
formans Statntz, 

Reſolv, 4. The AR of x Eliz, for Eccleſiaſtical 


 Juriſ- 


t 7 

238  Camarejes Caſe. Lib.5, L 

Juriſdition was only declaratory z for the King be. 
ing an abſolute Monarch,. and head of the body po. 
litick, had plenary power to miniſter juſtice to his 
Subjeas in Cauſes Eccleſiaſtical and remporal.. See 

. CircumFþette agatis, 13 E, r. and 1rticuls Cleri, g F. 
2, Reges ſacro ole natti ſunt FPiritualis juriſdiftionis 
capaces.See there diverſe Judgments, Laws, and As 
of Parliament, cited to prove the Kings fupremacy 
in Cauſes Eccleſiaſtical. 


H =. 


The End of the Fifth Book. 
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THE SIXTH BOOK. 


Where Services intire ſhall be Ap- 
portioned. | 


Buertons Caſe, 36 Eliz, Inthe Court of Waids. 
Fol. 2. 


2 OR D'and Tenant of the thr &@ 
WO Acres, by Homage,. Fealty, a 
Ar Hauk and Sure of Court; r' fre 

A Tcnant makes a'Feoffement of 
A one Acre, the-Feoffee by 1 he 
& common Law'ſha)l hold by all 
ag intire ſervices, annual and cx- 

| = -ſual, and the Statute of '© nia 
empteres Terrarums doth nor cxrend'to intireſervic tes, 
bur by rhe Statute of Marlebr, £.9. the Feoffees { 1alt 
make but one Sute, and he who doth it ſhall h ave' 
Contribution againſt the others, if they are ſever' ally 
infeoffed ; otherwiſe, if jointly, gp 
2. Intire ſervices ſhall be mulriplyed by the A& 
of the Tenant, and exrin& by the A& of the L ord; 
as if he purchaſe part. = 
3.By AR of the. Lord, intire ſervice. for his pris rate 
benefit is exrin@; otherwiſe, if ir be for the pub Mick 


tion of Juſtice. - | 


We ew of Charity, Deverion,or Admini Tra- 
P £0 part comes tv the Lord by Ain Law, yer 


the 


240 Markals Caſe. Lib. 6. 
the intire ſervice remains,” except in caſe where th 
Conmriburion is to be made, for the land ſhall'na th 
contribute, Ks fre 
. 5. If part comes to the Lord by AR in Lay, and th 
of himſelf as by recovery in a Ceſſavit, all the intire th 
Tervices are gone. - al 
| = Pa 
Where the Parol ſhall demurr for the by 
nonage of whe Demanaant, and where of 
the T enant ſhall have his Age. ” 
| | - a 
Markals Caſe, 35 Eliz. com. bance, fol. 5+ - 
fl 
JN a Formedon in the remainder by an Infant of n 
a remainder limitted to his Fathes; -and his heirs, 
the Tenant cannot pray, that the Parel may demur, in. 
but in a Formedon in the reverter,he may :' In ati- but 
'ons aunceftrel,' the Tenant may pray thar the Patol wh 
may demur, becauſe a right only deſcends ro the det 
Infant, and the Law will nor ſuffer him to ſue, for | >; 
fear that he may loſe for want '6F underſtanding, . | taj 
bur in pefſeſſory Aﬀions he cannot, becauſe then Th 
every one will put Infants our of , pefſefſion, and it you 
would be miſchievous if they ſhould not regain their tha 
poſſeſſion untill full age : So ir is in all Writs where der 
the eauſe of a&ions happens in the time of the In- hi 

fanr, And as to ations aunceſtrel, they are of two 

ſorts. ' Droiturel and poſſefſory, the firſt is where a 


5 


right only deſcends from the Aunceſtor, and the in- 
fanr ought ro lay the explees in the Aunceſtor, and 
there the Tenanc (without plea pleaded) may pray 
thar the Parol may demur, bur if the Aunceſtor were ; 
nevex in poſſeflion (as in this caſe he was not) Wir: 
and the Infant kimnſelf is the firſt in whom it vel v8 Wh 
rhere 


$5 V8 Wob;s 
'E 


| UMI,| 


Lib. 6. | 
there (-withour plea pleaded ) he ſhall not pray 


Malys Caſe. 241 


that the Parol may demurre : bur if a Right diſcend 
from an Aunceſtor who was in poſſeſſion, although 
the. Aion doth. not diſcend, the Tenant may pray 
that the Parol may demurre, as if Nox compos ments 
alien and dye-: In actions Aunceſtre] pofſefſory, the 
Parol ſhall not demurre withour plea : bur if at the 
common Law the Tenant had pleaded a tcottment of 
the aunceſter,then he may pray, 8c. bur the Statute 
of Gloceſter, c. 2. aideth that in rhe Writs of Coſi- 
nage, Beſaiel, and, Aiel, bur rhis extends not to other 
ations, in a Forfhedon in the deſcender, where an | 
Infant recovers but a lim;ted eſtate, the Parol ſhall 
not demur without pleain an aflize,or alize of Mor- 
dauncefter,the Parol ſhall nor demurr becauſe rhe Jus» 
ry is to appear the firſt day, anJ try a!l rhings, 
The Statute of Veſtn, 1. c. 46, Age is taken away 
in entry upon difſeifin, where freſh {are is made, | 
but an Infant ſhall have his age in all real AQions, 
where he is in by diſccnr,and the Aion is not foun- 


_ dedupon his own wrong) except in Nuper 0bzit, and. 


Partitione facienda,where both are in poſſeſſion or at- 
tajnt,for the miſchief of the death of the Perry Jury. 
The Statute of weſt, c. 40. Ouſterh rhe age of the 
youchee in ci ia vita, and ©ur £1413 in vita, although 
riat the Tenant will anſwer, if rhe parol ought ro 
demurr, yer the Court ought ro award that rhe parol 


ſhall demurr, 


{4s 


*. 


Sir- John Molyns Caſe, 40 Flix, in Scaccav. ſol.5. 


7 Ing Edward the third,” Lord Abbot of Weſtmin- 
>. fter, Meſne, and C. Tenant: C. is attainted of 
reaſon, the King grantsto Sir 70, Mo. Teneadum de 
& alits capit alzbys — illus per ſervitiay 


G. 


. nure ſhall be Pe ſervitia inde debita, at which time 
no ſervice was due co the Meſne, 2, An expreſs te- 


un Eur riot ES A XA, 0 es hs FAA, = 


242 Wheelers Caſe, Lib. 5. 
&c. the Meſnalty is revived, Objef. 1, Thar the te- 


nure of the King is limited, and it c:nnor be imme- 
diately holden bur of one, To the firſt it was anſwer. 
ed; that there are {ufficient v ords to renew the Meſ- 
nalty, becauſe rhe intention of the King appears to 
be fog andir is reaſonable, that rhe Meſne who of- 
fended-not, ſhould nor ſuffer loſs, 2, It ſhall be 
helden immediately of the Abbor, and micdiately of 
the King. | f® 


Ad Do mie mem i. rw ew ati i in, 


rheelers Caſe, 43 Elix, ia Scaccarte, fv. 6. 


He King grants Land Tenendium by a Roſe, Pro 

omnibus ſervittys, his is a Scoccage in chief, and. 
rhe tenure ſhall be by fealty and a Roſe, and (Pro 
omnibus) is to be intended of. ocher ſervices which 
the Law doth nor imply. 


Reſolutions and Diverſities when a Bar J! 
in one ation ſhall be a Bar in another, , 


dai 

Ferrers Caſe, 41 El:z, com. ban'o, fo. 7. jo 

| 

F one be barred by plea to the Wrir, he. may.- for 
have the ſame Writ again ; if by pleato the ation | 2P 
of thee! Writ, he may have his right ation 2 If the hay 
plea be to the ation, and he be barred- by Judg- of r 
ment upon demurrer, confeflion or verdi&, in per- . cau! 
ſonal aCtion it is a Barr for ever, and in real actiony Ten 
he is put to a Writ of higher nature, 2s. Barr i} the 


' but he may have. an afſiſe of, Morcdaunceſter, &c..,W" 4m 


Bur Bar: 4» not perpetual, i: : thoſe: who are barred 


have 


L TRAIL 


Lib, 5. Spencers Caſe. > TEC 
: have not the meer right, therefore the Heir in rail 
' who is barred, ſhall have. the ſame a@ion ſo of the 
, ſucceſſour of a Parſon, if he doth ner pray in.aid of 
the Patron and ordinary ; he who loſt by default be- 
fore the Statute of Weſtminſter, 2. cap.4. was put toa 
Writof Righ:, and if he could not have this Writ, 
he was without remedy : * In caſe where a Writ of 
Entry in the poſt lyeth now, no remedy was before 
the Stature of Marlchridge, cap. 29... but a Wricr of 
F Right. See there divers inconveniencies which ins 
ſue upon the breach or alteration,of the antieqt.and 
fundamental Rules of the Common Law : Intereſt 
Reipublicegut fit fines litium. | 


0 j- Where a Writ ſhall be brought by 


d. | 
* Journeys account t, 
a 
Spencers Caſe, 45 Eli. com. baaco, fol. g. 
p F . a Formedon abate for undue ſummons, the de- 
. mandant may have another by Journeys accompts. 
"i, 7. Rzfol. If a Writ abate by default of che deman- 
dant himſe!f,, he ſhall nor have anorher Writ by. - 
Journeys accomprs ;.otherwiſe.ic is, by defaulr of the - 
Clerk or Sheriff, as in this caſe : if a. Write abare 
Th for non-renure of all, he ſhall nor have, &c. Bur if 
nn |} 2 Przcipe abate for ,non-renure of,parcel, he ſhall 
he have another; ſo if it abate for joynt-tenancy of part 
KY of rhe demandant, he ſhallnort have a new Wrir be=- 
oo cauſe he had norice, otherwiſe ir is of the1 
ans | Tenant : -; And this Writ ſhall be.alwaies berwixt 
int} the partics to.cthe firſtWrir,and of the ſame quantity 
= Acres. _ A Judicial Writ ſhall never be ſuedby 
(cs oUrneys' accompts, becauſe ir ſhall / never abate 


ed 
Veg 


vr form, 2. The ſecond Writ is quaſi, a continu- 
d R 2 ance 


——S. 


244 Pentlemant Caſe, Lib. 6, 


ance of the firſt Writ,therefore all pleas which relate 
ro -the purchaſe of the Writ ſhall be pleaded from j 
the purchaſe of the firſt Writ, and coſts of the firſt 1 
\ 
\ 
c 


Wrir ſhall be tecovered, 32 E.3.Journeys accompts, 
16. I5. dayes were allowed, 


Fentlemans Caſe, 25 Flix, concerning Judges +} & 
of Courts, fol. 18, t 
d 


J}N the Hundred Courts the Sutors are Judges, in it 

rhe Court of Pypowders,the Steward is Judge ; In d 
a Leer,rhe Steward is Judge : In a Court Baron,the 
Sutors which are by the Common Law are Judpes, E 
Rex [eltatoribus Curie, & cVob:s mandamits,@ Cad ju- E 
dicium reddeudum,e c.procedatis ; but in Ke-diſſeiſin I 
che Sheriff is Judge, by the Starute of Mertos, c, ;. d 


and in the Tourne, J 
: 

: r: 

Morries Caſe, 27 Eliz. Com. Banco, fol. 12. rc 

| | of 

T was adjudged, that after the Aﬀof 28 H. c. x, tt 

-. although jointenancs be compellable ro make par« be 
tition by Writ, as well as Copartners, yer they may cc 
not make partition by words, as Copartners may do . ff, ti 
by the Common Law If two joint-renants make par- | re 


ticion by Writ, the warranty remaineth; otherwiſe it 
19,if it be by decd by conſent. 


Caſes of Pardon, 29 E!ix. fol. I}. : / 


BY” toz Parſon of Isboch in Leic.was deprived Anzo 
12 El, for committing Adulrery, and after by 
the general pardon 2 A4pri, 13 El. the offence of 
Adultery (inter alia) was pardoned, before the 14 of, 
February then laſt paſt And it was ſaid, that before 
the pardon, that crimen adulterii predetranſiutt inven y 
Judicatam 
0 


the 
0&5, 
j- 


{in 


*> 


Lib, 6. Armnnatls Caſe. ©. 8 


judicatams and therefore the ſentence ſhould remain 
in force ; And therefore until rhe ſentence were re- 
verſed, the deprivation was in force, Burt it was reſol- 
ved, rhat Burton by vertuc.of the ſaid pardon is be- 
corae Parſon again, withour any ſentence declaring 
the ſaid deprivation to be voyd : for by the pardon, 
the Adultery which was the cauſe of,the ſentence is 
diſcharged 3 and by conſequence, all that which did 
ſtand or depend upon the ſame foundation is, alſo 
diſcharged, Vide zo El. Dyer. 

A. wasbound in a Starutz of zo /:t. to By B. ſued 
Execution, and the Lands of A, were delivered in 
Execution; and after,B. maketh Defeaſance ro A. by 
Indenture, that if A, do paytoB. 8 i. ata certain 
day,thar rhen the Statute to be'voyd;and ir was fd- 
j1dged, that alrhough the Statute was executed, yet 
the Nefeaſance of the Starute was ſufficient in Law 
ro defeat as well-the Statute, as rhe. Execution there- 
of ; For the Stature is the foundation of all, and if 
that be defeared,all that is builded on the ſame,ſhall 
be defeated alſo, 20. af. p!a. 7. Burglary was ex- 
cepred out of the general pardon of 25 X1zz, by that 
the atrainder of Burglary is excepted; for the offence 
remains afcer judgment, and is the foundation of it, 


Arundels Caſe, 36 Eliz, Baico Reigts, fol. 14, 


N Indi&tment of murther in King-ſtreet in W, 

and the V:ſne from W. and it was vitious, for it 
ought ro be from the moſt certain place, that is the 
Pariſh;for W, being a City it ſhall be intended char 
it is greater then the Pariſh, and therefore a new 
Venire fatias was awarded. _ 


4 


K 3... Treports 


L 


.246 T reports Caſe. Lib, 5, 


4 


Treports Caſe, 76 E liz, Banco Regus, f ol. 14. 


x Tenant for life , remainder ih fce to. B, both by ls 
£2 Deed indenred, Joyn in a Leaſe to Treport ; the Q 
Queſtion was, Wherher the ſame ſhall be adjudged | «r 
in Laws the Leaſe of both of them or not; And it was ft 
reſolved, that it was the Leaſe of A, during his life, the 
and the confirmation of B, and after the death of A, ho 
it was the Leaſe of B. and the confirmation of A.and in t 
becauſe the Plaintiff had declared of a joynr-demiſe | '* 
of A, and 8. it was adjudged againſt the Plaintiff in 
an Ejection? firme, If Tenant for life, and he in re- 


mginder joyn in a Leaſc, rendring Renr, Tenant for A 
life ſhall have the Renc during his life, «he 
EE er | the 
Edens Caſe, 37 Elix, Bance Reg, fo. 15. oy 

. Ut 
| | | he | 
> on paſſa, By Letters Parents ſhall be tryed | 1; ; 
- where the Land is, not where the Patent bears dey 


date,for the Parent is not traverfed; bur the effe&of | qv 
the iſue is, Whether che Queen had the (aid Land two 


ro the Grant or not” > An 

| | | the 
Colyers Caſe, 37 Eliz, com. banc, f0.16. | 4 

| net 

Fes 


Ne deviſeth to his daughter for life,and after to || ,. ; 

his brother,paying 20 s. to 1.S. the brother had || q.c 
tee for the ſumm to be paid by him, for otherwiſe 
| he may pay the 20 5.' and dye without fatisfaRion; 
| bur if the payment be to be made our of the profit, 
of the Land, he ſhall have bur for life , for there he 
Can'be ar no prejudice, | 


wylder 


ed 
rs 
of 
id 
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Lb. 5. Wylaes C afe, 


yldes Caſe, 4x E!iz, Banco Regis, fo.16, 


A Man deviſeth Lands tothe husvand and the 
wife, and to the children of cheir bodies; + T he 
Queſtion was, Wherher they have an cſtare for life, 
or an inheritance in rail > Andit was reſolved, thar 
if they had children at the time of the demiſe made, 
then they had bur an eſtate for life 5 bur if they had 
ho children, then they had an eſtare' of inherirance 


in tail, 


Sir Edward Cteeis Caſt, 4% Eli, fo 17. 


A Man is ſeiſed of three Acres of Land holden ia 
capite, and maketh & Feoftmenr in fee of two of 
them, tothe uſe of his wife for her life ; and after 
maketh a feoffment by.deed of the rhird Acre, to the 
uſe of ſuch perſons, and of ſuch eſtate and eſtares as 
he thoald limit and appoint by his 1fft WIE in wri- 
ti 8; and afterwards by his laſt Wil: in writing, he 
deviſed the ſaid third Acre to one in fee ; and if this 
d.viſe was good for all the third Acre, or nor, of for 
two parts thereof, or void for all, was the Queſtion: 
find it was adjudged, that the deviſc was good; Fox 
the Feoffer by his laſt Will limited the eftares accor- 
ding to his power, reſerved ro him upon the FeofF- 
ment; the eflates ſhou'd rake cfte& by-torce of the 
Feoffinent, and the uſe is direted by the Will; fo 
as in this caſe the Will is only diretftory : 'But if he 
declarcd his Will by. writing, without any reference 


% 


to h's authority or power, as owner of the Land, and 
to limit no uſe according ro his power. In this caſe 
e Land being holden 72 capite, rhe deviſe is good 
for two parts, and void for the third;part. If a man 
make a Feoffment in fee of Lands iz capite, ro 

| R 4 the 


248 Packmans Cafe. Lib. 6, 


the uſe of this laſt Will, although he Deviſe the 
Land with reference to the Feoffment, yer the Will 
is voyd for a third part 3 for a Feoffment ro the uſe of 
his laſt Will, and to the uſe of him, and his heirs is 
all one. | 

In this caſe when the party had conveyed two parts 
10 the uſe of his wife, by his A& executed he cannor 
as owner of the Land deviſe any part of the reſidue 
by his Will, and therefore becauſe he hath not an 
ele&ion as in the caſe put before,whether to limir ac- 
cording to his power, or deviſe the ſame as owner of 
the Land, for in the caſe at Barr as owner of the 
Land, (having conveyed two parts to the uſe of his 
wifc, he cannot make any Deviſe.The Deviſe of ne- 
ceſliry muſt inure a limirarion of rhe uſe, otherviſe 
the Deviſc ſhould be alrogether voyd, 


"RY 7, wed 
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 Paihmaits Caſe, 37 Elix, Rarco Regis, fol. 18. 


VV 08 brought an Afton upon the Caſe upon a 
. *VY 'YV Trover againſt Pachman The caſe was thus; 
A man dyed Inteſtate, and the Ordinary committed 
the Adminiſtration to a Stranger, and after the next 
of kindred of theDecedent ſued out a Citation in the 
Court Chriftian,to have it repealed,and(pendente lt- 
ze) the adminiſtrator to defeat the Plaintiff ſellerth 
the goods of the decedent to the defendant, and after 
the Letters of Adminiſtration were revoked by ſen- 
rence, and the firft ſentence annulled & made voyd, 
and the adminiſtration granted to the Plainciff, Ard 
it was reſolved, thar the action did not lye; andin 
this caſe the diverſity was holden, berween a ſute 
by Ciration, for to countermand or revoke the for- 
mer adminiſtration, and an appeal, which is alwayc\, 
2reſerving of a-former ſentence, for an appeal doth 
fuſpend the former ſenrence;otherwiſe,of a Cirariony 
£11 £0 n 
ar” 
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Lib. 6. Gregories Caſe, 249 
And in this caſe becauſe rhe firſt Adminiſtrator had 
Will the abſolute property of the goods in him, withour 
ſe of queſtion he may 'ſe]l chem ro whom he will, and al- 

ough the Adminiſtration be revoked afterwards, 
yet that cannot defeat the Sale. Bur if the ſale or 


arts gift be by covin , it is void againſt Creditors by the 
nor Statute -of x3 Ef, but it is good againſt a ſecond Ad- 
idue miniſtrator. And if an Adminiſtrator waſt the goods, 
tan and afterwards rhe Adminiſtration is granted ro 
TAC» another, yet eyery debtor ſhall charge him in debr, 
r of An Adminiſtration may be granted upon condition, 
the and whatſoever the Adminiſtrator doth before the 
f his condition broken, is good. 

'ne- | 

wiſc Gregortes Caſe, 38 El. Banco Reg, fol. 20. 


\ 7 Erha #quivoca Of in dubio poſita, untelligu*tyr in 
dignias: & potentiort ſenſu, ſecundum excellentia, 
as if the ſpeech or writing be of } S.generally,it ſhall 


on a be intended of the father, where the father and , 
us ; ſon are both of a name ; and if it be of two brothers 
ted | both of aname, it ſhall be intended of rhe eldeſt, for 
ext theſe are mare worthy ; ſo where the Stature of 
the 4. & 5. Phl. &- Ma ſpeaketh in any Court of Re- 
e Ut cord, it ſhall be intended of the four Courts at reſt- 
lech minſtcr, becauſe the Kings Artorney is atrendanr 
frer there, | | 

[en- 

mw Michelborns Caſe, 38 Eliz, Banco Reps, fol. 3T. 

Ar | 

din He Courr of Marſhalſea, doth only hold plea 
ute L of ations of treſpaſs, within the verge, if the 


one of the parties be of the Kings houſhold, and in 

' contra&s and Covenants, where both parties are of 
the Kings houſhold, and of none other aEions, nor 
perſons, by AR of Articuli ſuper Charta 28. Es I. <4 
| | __ Butler 


8 K 


to 


Putler and Gaodalls Caſe,40 El. Banco Regisofol,ar, 


JT'was reſolved upon the Statute of 21 H. 8, that 

a Parſon of a Church ought to ſtay. and be Com- 
morant upon his Refory (v/z) upon the Parſon. 
age-houſe,and not in any other houſe,although ic be 
within the Pariſhz butlawful impriſonment w.thour 
covin, is a good excuſe of non reſidence : alſo if 
there be no Parſonage houſe, for ;mnotentia excuſat 
Legem; alſo fickneſs withour fraud, if the patient re- 
move by advice of his Counſel in Phyſick, | 04.1 fide, 
for better air, and recovery of his health, 


Ambroſia Gorges Caſe, 40 Elfo.2 2.14 Cur Warderum. 


TT was reſolved, that the Father ſhall have the 

Wardſhip of his Daughter and heir apparent, fo 
long as ſhe continueth his heir apparen: 3 bur when 
the Father hath ifſue a Son , then ſhe ſhall be in 
ward to the Queen; for then he is heir apparent, 
and not the Daughter. Ambroſia was Daughter of Sir 
Arthur Gorge, by Deug!as, Daughter and heir of Vi- 
count Biadon, and. was married to Francs Gorge , 


which Fraucts dyed, when Amb ofia was of ren years - 


of age, It was reſolv<d alfo, that the Queen note 
withſtanding the ſaid marriage , ſhould have the 
Wardthip of the ſaid. Ambroſpa; for it was not a cqu- 
plear marriage, becauſe ro every miuTiage there 
Qughr to be a conſent ; For -Conſeaſis 19% COncnbiLYs 
facit murimoniums& conſentire non poſſunt ante annos 
aubiles. And uponconference had with the Civilians, 


it was. agreed after ſuch a marriage, if the Husband | 


and theWife marry again,it ſhall not be counted B1- 


gamie,and 30 E.1.tit. Gard. 156.if the Anceſtor mar- ' , 
ry his heir inſ7a anaos aubiles , and diczthe Lord ſhall 


recover y 


250 Butler ahd'Goodalls Caſe, Tib, 5, 


' Lib.5. Marqueſs of Wincheſters Caſe. 251 


recover the body of the Infant,becauſe the heir may _ 
diſagree 3 It was agrecd, that the Grandfather ſhall 
not have the wardſhip of rhe Son within age,the Fa» 


at ther being dead in his life-rime, 
1 
wk ; 
” ... Marqueſs of Wincheſter his Caſe, 41 Eli, 
It fo. 23, in Bazco Regis, b 
if | | 
4 BY the Law it is not ſufficient, that rhe teſtator be 
; Lof memory (when he makes his Will) to anſwer 
3 t . . 
o ordinary and uſual queſtions,burt he ought ro have 
a difpoling memory, ſo as he is able to make diſpoſi- 
ton of his Lands with underſtanding and reaſon, 
" And this is ſuch a memory which is called ſafe and - 
er perfe& memory, otherwife a prohibition lyerh ar rhe 
5 common Law general{v,toſtay all rhe proceedings in ' 
A the ſpiritual Court, as the Probate of the Will, &c. 
A until chis' ſuggeſtion be tryed at the common. Law, 
$ is 
r Reads Caſt, a2 Eliz, Banco Regis, ſo. 24: 
py 
JN treſpaſs the Defcedant makes title, for that A, 
; W, was {ciſed in fee, and leaſed ro him; the Plain- 
. ff maketh title by deſcent,and traverſerh the Leaſe, 
> and good,for it may be true, that A, W, was ſeiſcd, 
|- and yet that a deſcent was.caft tothe Plainr.ff,there- 
d- tore the Leaſe is moſt material ro be trave{ed, * 
'S 
bs Helyars Caſe, 41 Eli3, Banco Regis, for 24: 
FT ! 
d 


N. a Repleyin the Defendant avowerh by grant of 
: aterm by I, A.to S, from whom he claimerht the 
1 | Wlainciff pleads in Barr, that 1. A. married T;, who 
Þy a former decd grantcd the texm to the Vlaintiff ; 
> | an 


ah - 


252 Raaaocks Caſe. Lib. 6. 
and trayerſeth the grant made to S. and vitious ; fer 
he who claimeth by che firft alignment ſhall not tra- p 
| verſe the ſecond, but he who claims by the ſecond ys 
ſhall rraverſe the firſt,Bur the firſt Feoffee ſhall rra- 4 
verſe the laſt feoffinent, and the laſt feoffee ſhall nor f 
rrayerſe rhe firſt feoffment, becauſe fee may be gain- Þ} -, 
ed by diſleifin after the firſt feoffmenr, bur a Leaſe Te 
for years cannot, a; 


R#uddochs Caſe, 41 Elix, fo. 25. Com. Banco. 


N replevin againſt fix, the Plaintiff recovers, the 
Defendan's bring errour, the Plaintiff pleads the 
releaſe of one of them, nat good ; Where diverſe are T 
ro recover a perſonal thing, the releaſe or defaulr of 
one barrs all, bur nor _ they are to diſcharge 
rhemſclves of a perſonaliry, if they are compelled to $ 
_ Joyn, asin errour an atraint ; otherwiſe in Ouclary, 
becauſe not compellable to joyn, for where rhey are 
ro diſcharge themſelves, they have no joynr intereſt, 
and although they ſhall have their damages again, 
it ſhall be in:ended that they paid them of their \ 
ſeveral goods, etherwiſe it may be donbred if Ex- 


: | 

_ ecution had been made of goeds, which they have ba 
pn TE | tic 
Sharps Caſe, 41 Elix, fo. 26. Com. Banco, al 

, | th 

= 2 man make a Feoffmenr, in Fee, or a Leaſe for K 
life, and ſay to rhe Feoffee (being either on the 5h 
Lands, or within the view) catcr into this Land and Ah 


enjoy the ſame, according to this deed, &c. this 1s 
good livery ; bur the delivery of the deed upon che 
Lands without any further ceremony or ſaying, doth, 
not amount to a Livery, Th-oughe184s Caſe.'9 


Zacobi, in ninth Book, The aftual delivery of * 
| P 


Lib. 6. Souldiers (aſe. 253 
awriting, ſealed to the party without any words, is 
for a good livery,bur not a livery of ſcifin, alchough the 


Parry be upon the grounJ, | 
ond If I deliver a Deed unto the Feoffee or. Lefſee of 


Ay the Mefſuage, mentioned in the Deed in the name 
act } of ſcifin of the ſaid Mefſuage, and of all the Lands, 
mo Tenements, &Cc. in the ſame contained,or other ſuch 
aſc like words, withour ary ceremony, or a& done, this | 
isa good ſcifin. | 
as The Caſes of $ou'!diers, 43 Eliz. fol. 27. 
_ Tit Statute of 7 H, 4. cap. 1. and 3. H. 8. cp. 5. 
go againſt Souldiers who run away,are a&s perpcru- 
[5 al;for the word King includeth all his ſucceſſion, and 
a a gift to the King inurerh ro his Succeſſors. 
ih Vicount Mountagues Caſe, 43 Eliz, it 
p Scaccar. fol, 27. 
P 
Fe Icount M. with Licenſe ro the K. ſuffers a re- 
a Y covery to B. and D, to uſes with power of reve» 
py cation and limiting of new, and *'revokes and limits 
a, new uſcs, the King ſhall have no fine for alicna- 
tion, 
2. Reſolved, if the King doth licenſe to alien ro 
one, and alicnarien 1s made to the uſe of another, 
| the King ſhall nor have a fine, tor alrhough rhat the 
* King was not informed of his Tenant, yer the uſe is 
1 execured by the Statute of 27 H. 8. which can do 
n no wrong, and the proviſo in the Statute, that a fine 
ſhall be paid for executing of uſes, is ro be intended 


f uſes raiſed by Covenant, or declared upon a Fine, 
\LFFcoffment, &c, when no Licenſe of alienation is ob= 
gained, . | 

| 2.Al- 


254 Greenes Caſe, Lib. 5 


Li 
2. Alrhough thar by revecation, and new limita-., 
tion of uſes, the Tenan: of the King be altered,” ye 
no fine is due, becauſe all ariſeth our of the Eftate v 
B. and D. which was made with Licenſe. 1 
Greens Caſe, 44 Eliz, Banco Regis, fol. 29. © 
a | 


f mers for life, of a Mannor to which an advayy- pl: 
ſon is appendanrt,the remainder in fee ro .S.pre- 

ſenteth one, who ar the ſure of the Tenant for life is ol 
deprived for not reading the Articles ; but no notice 


is given to the Patron, the Queen by lapſe preſents of 
the Defendant; Tenant for life, and his incumbent ſa 
dyc,he in the remainder preſents the Plaintiff Greez, al 
who recovereth, | lo 
1. Reſolv. Although the Patron were parry to }. 
the ſure,and ſo had norice, yet lapſe ſhall not incurr c 
without notice given by the ordinary, as the Statute ; 
ſpeaks, and the notice ought to be ſpecial, that he *c 
did not read the Articles, and therefore was depri- 6 


ved, and general notice is not ſufficient. a 

2. The Church is void, 1p/6 fatto, by the Statute 
of 13 Eliz. without deprivation. 

3- If the Queen preſent R :!7ione Lapſy5,where ſhe 
3S Patron, this is voidza fortio7i, when ſhe had no ti- 
tle ar all. | | 

4. The Patron is not put to a Dare impeadit, by 
preſenting him who read nor the Articles, nor by 
collarion; bur, by collation of him who had right to 
collate, the Patron is pur our of poſſeſſion. 

4: The Queen may be put out of poſſeſſion of an 
advowſon, becauſe it is tranſitory but ſhe cannor be _ 
put to a Wrir of right of advowſon, for none” can g 
gain the inheritance from her by wrong. 


Ti, 
Boothie £ 


'Lib.5., © Boothies Caſe. 255 


Boothzes, Caſe, 3. Zacobi,.com. banco, fol. 30. 


He condition of an Obligarion,. isto deliver an 
, Obligation ro the Obligee, and to acknowledge 
ſatisfaction, it muſt be done in convenient time, for 


aQts tranſitory'to be done to the Obligee, a!though a- 
W. place be appointed,ſhall be done in convenient rime, 
re- and ats of their nature local,ought to be perforined” 
"FR in convenient time, if concurrence of rhe Obligor! 
ion and Obligee be nor requiſite. Alſo here the delivery 
ts of the bond being tranſitory,and the acknowledging 
_ ſarisfaftion ſuch an a& as may be performed” in the 
wm abſence of the Obligee, rhey ought to be done in 

F convenient time, withour requeſt : bur if the a& be 

” local, and their concurrence neceſſary, te Ovligor. 
kt hath time, during his life,f not haſtened ty requeſt; 
by [f the concurrence of the Obligor and a ſiranger be 
M necefiary » ir ought robe done jn converyent rime, .. 
tf if concurcence of the: Qbligee and a ſtranger, it 

ought to be haſtened by requeſt : and alwaies, if the 
' At ro be done is nor forthe benefit of the Obligee,, 

but a. labour to the Obligar, or: a ſtranger, there he 
" had time. during his life, 


Fitz-Wiliams:Caſe,'2\F.1cohi, Banco Regisy 32. 


/ > Aron and Feme, Tenants for. life; and to the 
by 4; heirs of the body of the Baron,the Baron ſole is 
vouched ; in a common recovery,; the tail is barred; 
Cap{ed:ichs Caſe, 3 Report. 2, Reſol If the renans in 
tail ſuffer a recovery to his own-uſe,the remainder.ro 
His wife, with divers remainders over, with power of 
Frevocation and limiration of new ufes by any ſuch 
wing, he revoketh all the remainders, except that 


bY ID, w#_ 


. _ this 


| UML, 


to his wife ; and by the ſame deed limirs new uſes ; 


= Ws PIR PIPER" I OR Rr SARI TE En. 


Wm 4 


256 The Biſhop of Bathes Caſe; Lib.s6. 
this is good, for by any ſuch writing ſhall be intend. 
ed the ſame, or any ſuch, and ir may be by the ſame 
deed ; for, firſt ir rakes effe& as a reyocation. 2. By 
limitation of new uſes, and there are nor more in- 
ſtances than one in it. See there Leaper and Wroths 
Caſe, cited 20 Eliz, to prove, that powers whereby 
the incereſt of ſtrangers ſhall be changed, ſhall be 
raken ftrily, as a power to make Leaſes for twenty 
one years, he cannot make a Leaſe for twenty one 
years, to commence jr Faturs. 


The Biſhop of Bathes Caſe, 3, Jacobi; com, 
baico, fol. 34. 


He B. 18 H.8. leafeth ro E. and R. for fixty 
years : proviſo, if they dye within the term, 
that rhe B. and his ſucceſſor ſhall re-enter, 'E. dyes, 
the B, dycs, the ſucceſſor leaſes ro C. cum poſt foe 
per mortem, & Cc. fradift, acciderit wvacare, for ſixty 
ears with confirmation, R, dyeth Reſoly, Every 
Leaſe ought to have a certain beginning, and the 
continuance 9ught alſo ro be certain, either by ex- 
preſs number of years, ,or by reference to an expreſs 
certainty , or where a Leaſe may be reduced to 
ccrtainty by matter, Ex poſt fafts. Agreed,the ſecond 
Leaſe veſts preſencly in poinc of Intereſt, to take ef- 
fe& in poſſeſiton of rhe end of the firſt Term, if by 


none of the accidents the firſt Leaſe become void in 


the mean time, and then the Leaſe ſhall commence 
ar the firſt accident which doth- happen, and the 
 Leffce hath no EleQtivn, | 


be o, 


C 


þ 


bb. 6. Dranef Worcefters Caſe. 287. 


 :7be D:an and Chapter of Woycefters Caſe, 3 Facols. * 


7ol. 38. 


He D. and Ch, ſciſed of a Mannor in fee; in 


which were Copy-holds grantable for three 


- lives, for $$. $8 d, payable quarteily, and herrio- 


table, grant a Copy-hold for the life of three, re- 
ſerving the old rent half yearly, this is nor void by 


13 Eliz, cap, "Reſolved, the grancof a Copy-hdld = 


for the life of three is good; for, alrhough there nay 
be an occupancy, yet-itis nov inconvenient; for an 
occupant ſhall-be-puniſhed in waſte. 2. Grant of a 
Copy-hold is a demiſe by the incemr of rhe: Srature 3 
for in Law, ics a.Leaſe art will; 3. The omiſlion of 
Herrior dath not make it yoid, becauſe the annizaÞ 


' tent is reſarved, 4, Ir is ſufficient thar the yearly' 


rent be reſcryed twice in the year, ' for rhe Starute 


faith, yearly; - which maketh a difference. berweew' 


this caſe, and the Lord Mozntjoy's Caſe, in the fifth 


Bellamyes Caſe, 3 7aco'1, com. ban's, ſ.. 38. 


Leaſe upon condition, that the Lefſee ſhall not 


_ "alien without Licenſe, aſſignee 'of the Lefſec 


pleads, that the Aſſignment was "with Licenſe, and 


_ fur} nor forth the” Deed of Licenſe, 1. Becauſe 
he-did nor claim by ir. 2. Becauſe the Licenſe was 


Ex proviſiont hominis, and not Ex inflitutione legis: 
J. Becauſe it was executed and good, 


ey Reary Finthes Caſe, 3 Jacobi, Banco Regis, fo..39. 


.\ Grant of a Renrecharge our of divers Mannors, 


Ac. in the Pariſhes of E, and W. ant alibi dittis 
ro S mane! 
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mazerizs Speftavt*,and our of Lands,which is not Par- 
cel of any of the m:anors;theſe are not charged with 
the diſtreſs, for, 11h; doth not charge more Land 
than is parcel of thoſe Manners, bur all parcels of 
the ſaid Mannorsobt of the ſaid Pariſhes, ' 3 


Bags tou x Þ og 2 eng 
3 Nfoliqoii; +: Ed £ 
x.) -Efolved, a perpetuity is againſt the rules and 
policy 'of rhe Common Law. 2. Ir is impoſlible 
that-an eſtate tail ſhall ceaſe, before thar Tenant in 


2358: Sir Arithoxwy Myldmays Caſe. Lib. 6, i f; 


tail dyes withour ifſue, and an <ftare:cannot be made 
10 continue.as to ones: and determine as ro anorher} 
Except by Statute, - 3.' A gift intail-upon. condition 
that he ſhall nor ſuffer 'a common xecovery, is voyd, 
becauſe he had Power by the, Lay, . 4+ It is a voyd 
ſaying, that his eſtate ſhall ceaſezif he go abour,&c, 
farsNom officit conatus:niſe, ſequatier effefius.Alo many - 
ambiguiries will -ariſe chereupon,' becauſe the Law 
doth not define it,and it is ſo uncer tain,thar it is not 
fraverſable. a 


Blakes Gaſe, 3 Jacobi, com. Banco, fo. 43, 
A N accord: with ſatisfaion is:a good barre 7 


C3 Writ of Covenant,becauſe the dury accruerh not 
mecrly by the decd,; hurt by a fort ſubſequent, toge- 


ther.with the deed 3 and ir-is a good barre in an-at- 
taint, becauſe this is not founded-;upon the record 
only,bur upon the falſe Oath alſo, Inall-caſes where 
an arbirrament is a good plea, an accord with ſatis- 
faQion is alſo, .and ſo generally in all Agzons where 
dameges only ate to be recovered, | 


Higgins! 


«. : pn 


| UML 


.. | bib;6. Higgins Caſe; 259 
ith | 1 0v 
Fe” , Higgins Caſe, 3 Jacob, Com. Bancd. fol.44: 


nfo man have Judgement upon *an Obligation, ſo : 
git: long as this- Judgement' is; in. force, he may not | 

have anew a&tion upon the ſame Ovligarion.. For, 
Intereſt reipublice ut fit fints luttumy ot, Infinitum in Ju- 
nd {4 rereprodatur. A Statute Staple is bur-.an Obligation 
Je recorded, and one Ovligation cannot drown anorher , 
in alrhough they be both for one-Debr, : and the: Obli - 
de gee may choſe,upon whether he wilt bring his AQi- 
ery on. 11 H.,'4. and 2 Jac. Sir Will:am {ornwalles Caſe, 
on and Branthwaytes (aſe; and in every; Judgement, the 
dj; | - Defendanr is amerced ; and ſo he thall be amerced: 
yd in infinitum. L002 WE 


a 1 Dbwaales (aſe, 3 )at. Com-B co: fols 46. ' 


of IN Debr againſt an Execntor , «the Defendant 
| "pleads, Fully adminiſtred z the Plaintiff. ſaich, 
thar he had aſsers ar E. the Jury found 'afsers in Iie» 

land. SIND 2H fl Das. to Bog” 
| 1, Reſol. When the place is-material; the poynt 
Fo m iſsue cannar be found in anorher'place . z. Where 
or | the place is named bur for conformity; afsets maybe 
Ce found in anorher. County. '3.; in-a general iſsues 
e- | the Jury ſhall find all :marerial [local raings in anos 
id || ther County, 4. The Jury by a mean ſhall-rry leeal 
things in another County, as 2xcleaſc\ in a forcin 
Country,the Jurors ſhall aſscſs- damages for,the-pre« 

| ics'of the Land in' the orher Cornty:! | Miulte copcer; 
B frntnr per obliquum, que non i; but i caſe off felo- 
F ny,the Tryal ſhall be where the offence, was done) 5. 
he finding of aſsets is the ſubſtance.ard that itis,in 
elaxd.is ſurpluſage ; A ching done beyand* £36: Sea 
al S > Thalf 


a4 


260 BoſWells Caſe. Lib, 6. 
ſhall be tryed here, if the foundation of the aRion + 
be here, 


Boſwells Caſe, 3 Jac. Banco Regis, ſo. 48. 


= a Ouare impedit,judgment was given, to remoye 
the incumbent 'of rhe Queen, nor party ro -the 
Writ, who was preſented, pending the Writ, Reſal, 1 
Thar by the common Law, by admiſlion and inſti- | 
rurion, the Uſurper gains the inheritance of the ad. th 
yowſon,withour regard of the nonage of the Patron, Pa 
becauſe he is in by judicial a&, and the Biſhop ſhall 
be ſuppoſed not ro do! wrong tothe Patron, and the 
the incumbent ſhall nor be diſturbed to exerciſe his | *l 
fun&ien, bur the King ſhall have a Buare impedit at of 
che common Law. Collation doth not pur him who 1 
harh right ro preſent, out of poſſeſſion; bur if one the 
have right ro collare; it doth; an Infant by the a& of No 
W.2., C. 5. ſhall have a Duare impedir, if a man uſurp 
upon an Infant who had a Mannor, ro which, &c, b ral 
deſcenr, who at full age infeofferh R.: the Chur Fl 
voiderh,8c.. by the uſurpation che Infant was out of 
'poſſeſfion, and his righr pafſed nor,and ſecms the In- 
_ Fant is without remedy : If a Cletk comerh inby. dir; 
courſe of Laws this -gaineth not the inhericance Ma 
againſt the righr Patron, who was not party rothe | ©0 
Writ. The King fhall not recover damages by this | 2 
Scature, for he is:not within the firſt branch, S: 1em- || 
pls ſemeftre tranſerit; nor within the ſecond branch, Wot 
for that depends upon the firſt, yer he ſhall count ro the 
damages; An incumbent ſhall not be moved if he be 
notnamed in theWrir,and if he be not admirted,&c: 
pending the Writz' and lapſe ſhall nor incurr, if th | 
Biſhop be named in the Writ, otherwiſe if he be WW 
nor - If he who is preſemed pending the Writ, be ? 
: 
\ 


by rightful Pargon or nor, yer ke who recovereth 


Ya 


© 
— 
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Lib. 6. Counteſs of Rurlands Caſe. 261 
914re impedit, ſhall have a-general Writ to the Bi- 
bo which he muſt execute of neceſſity ; and after 

ar, the parties may trytheir rifles, as the Law 
hall determine. 


Counteſs of Rutlands Caſe, in the Star-Chamber, 


ve 3 Jacob! fo. 52, 

he 

iy Hat the perſon of a Counteſs or Baroneſs may 
ll not be arreſted for Debr or Treſpaſs ; for, 'al- 


d. though in reſpe& of their Sex,rhey may nor fit in the 
w Parliament, yer they are Peers of the Realm, and 
all ſhall be'tryed by their Peers, Stat.z0 H. 6. Peers of 
ad | the Kealm may nor be ſworn in any inqueſt:a Coun- 
ws | t*ſsin marrying with a Husband,doth loſe her name 
ar of a Counteſs. | ko | 
he If a Baroneſs,&c. by Marriage,marry again under 
ap the Nobility, ſhe loſeth ker dignicy; bur if ſhe be 
of | Noble by birth, or deſcent, yet whotnſoeyer ſhe mar- 
rieth, ſhe remainerh Noble ; for Birch-righr is Cha- 
b ratter indelebilis, and that which is gained by Mar- 
4 rage, may alſo be loſt by Marriage. 
of A Sheriff oughr nor ro diſpute the Anthoricy of 
Ig Courrs, bur he ought ro execute rhe Writs to him 
by. | direRted, for thereunto be they ſworn, Serjeant'ar 
ce | Mace upon a cap. ad ſatisſaciendumy came to the ſaid 
he | Counteſs in Cheapfde, being'in her Coach, and 
is | f9uched her body with the Mace, and' ſaid, ' 1 arreſt 
mw. | J%* Maida at the Sute of S. and rhoſe. were all the 
words that were uſed, and thereupon compelled 
the Conach-man to. catry her unro the Counter-gate 
in Yood[treet,and the Sheriff cook Het ipto hishouſe, 
In this caſe it was reſolyed, that the Sheriff, Bay- 
#f,&c.upon the Arreſt,ought to ſhew ar whoſe ſure, 
Gur of what Ceurr,fer what caufe'it is, and when the 


1 W is returnable; and char' rhis general Arreſt 
: | S 
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262 - \. Lord Chanaos Caſe. Lib:6, 

of the'Counteſs cannor. be ſaid; thax it was by farce | 
of the ſaid Wrir of ,Execution, and thatghis Arreſt # 
was of the Serjants.own head, without warrant, and 
againſt Law, and that the ſaid Counteſs was falſly |} ' 
impriſoned; but ſhe remained in the Sheriffs cuſtody | 
7. or 8, dayes, umill ſhe paid the Debt: but becauſe 5 


the Arreſt was, by a feigned AQon, entercd in the r 
Counter, the Serjeants were ſentenced, _ ba 
- The Lord (handos Caſe, 4 Jacobi. ſol. 55. I 


Ji King-grants to B, in tail, and in confideration FY 
© of the ſurrender of the Lerte:s Parents, by force | \,. 
whereof the King is ſeiſed in fee,granterh ro him and b 

his wife,and to the heirs of B, the reverſion paſleth, | 
for the recital that the King was ſciſed in fee,was but | © 


the Colle&ion of rhe King, and no. part of the cenfi- 
deration or ſuggeſtion! of the party 3 And whea the T 
King grants land'in poſſeſſion, if he had bur a rever. } .. 
fion, this ſhall paſs, for he is. nor deceived becauſe | 
leſs paſſes than he incended, | | kl 

- Bredimans caſt, 4 Facaght, (om, B20, fel. 86. wi 

\ Man deviſeth a rent for life out of a Mannor, rp. 
.& 3 and he deviſeth the Manner for years,the termor £ 


enters, and paysthe rent; after the Termythe deviſce | , 1 
brings an aſlize againſt che Terr-renant. Ref {LE 
ment by leſſee -for years of the. rent giveth ao ſeilin 
£0 have an aſſze, -1. In reſpc8 of the inbecIg thi 
of his eſtaxe., 2. He cannor give ſeifin becauſe he had 

nor ſcifin, and rherefore a Prcipe lyerh not againſt 
himbecauſe.he canno: render ſcifin;hur he may take 


Teifin to hEplof hitw in _rhe frechold : A diffeiſor 
'may giveſgiſin of a.xent feck, becauſe he hath a fre 


hal and 335 lawful, * 3, Aregr, feck 35 8 


L 


Lib. 6. Gatewards\Caſe 263 


6, 

ce | ficugtherefore ir, behoverh che: firſt paymenr(which 
eſt F -iverh life unto ic) ſhall be made by a Tenant of che 
ind ſecholaand in this.caſe being created by deviſe, an 
fly Annwiry lyeth not thereupon, otherwiſe if it be by 


dy grant ; and Tenanc of the freehold our ro Attorn 
uſe to 2 grant of ſuch a rent over,therefore he ſhall give 
the | fcign : Bur ſeifin by a Baylif is:g20d, if ſcifin- were 
had before within fixcy years, - and. ſeiſin given by 
Tenane at will is good, bur it ought'to be pleaded 
as payment by the leflor himſelf, If the King hath 
ent out of a ville to be paid by all rhe Inhabicancs ; 
1 | feifin alledged in general, without, naming any, is 


ICC | 
ood, 
and | b WK 
"4; s Gatewards Caſe, 4 Jac.in cen, Banto. fol. 59. -: 
G ; | | "+ = 
n(j- . $8; . F> Bs 1 $4 
h O claim common ratione Commorantie & vofiden. 
- ” -" 4x vitade B. is not good ; for no man may have 
_ | 


incereſt in common in reſpe& of.a Mefluage, where- 
aſc inhe hath no intereſt ; For cuſtome ſhould alwayes 
exrendto that which hath certainty & continuance, 
and wichour queſtion tenanc in fee, ſimple ought, ro 
preſcribe in his own name,and tenant for life or, years 
by Eleg't ar will,&c.in the,name of him thar hath the. 
9% | Fee, and he that hath no intereſt, . cannot have any 


Ro common, and none thax hath any intereſt, alchough 
ff :tbeburar will, and ought ro haye commo. ;, bur by 
9 good pleading he may enjoy the ſaine. _ . Wag 


110 No improrment might be made in any waſtes, if - 


Th this cuſtome ( viz, in reſpe&'of , Habirarion, and 
on Commerance). ſhould be allowed;for tenants for life 


0: years ar will, 'by Elegit, by Statute, &c. of the 
houſes of cheLord, ſhould have common in the ,waſte 
þf the Lord, if chis preſcription were allowed,which 
were inconvenient : A Cuſtom that every inhabitant 
v2 B. ſhall have a way over ſuch.grounds, either to 
35 4 rhe 


264. Carerbyes Caſe. Lid. 6, 


4 


che Church or Marker, &c.' it j5 a good cuſtom, for 
that is only caſcment, and no profir,; and a way ax 
paſſage may well ſeq perſonam; The Lord canngr 
claim comngon in his ewn foyl.. _ | 

5 kvery was taken and agreed upon berween g 
preſcription and a cuſtom, a preſtriprion is alwaieg 
alledged in the perſon, and a cuſtom ought alwaiey 

to be alledged in the Land ; for every preſcription 

ought ta have by common intendment a lawful com. 
mencement ; but otherwiſe of a cuſtom , for that 

vuphr to be reaſonable; and ex cert4 cauſa rationdbje 
Iy #ſitata, as Littleton ſaith ; bur it neederh not to 

have intendment of a lawful commencement , az 
cuſtom ro have Land deviſable, or of the nature of 
Gavelkind, or Borough-Engliſh, Theſe, and ſuch 

like cuſtoms, arc reaſonable; bur by common intend- 

ment, theſe cannet have lawful commencement, by 

grantor a&,.or agreement,but only by Parliament; 

and the cuſtom in the Caſe at bar was Tepugnant;fot 

it was alledged, rhat the cuſtom of the Town was, 

that every Inhabitant had uſed to have common 

wirhin a place in the Town of H, which was another 

Town. 


Ry : Catesbyes Caſe, 4 Jac, fo. 61, 


wIx months being thalf a year (ſemeſtre) is given 
S. the Pacron of an Aafos ro uu. Te "Y 
according to the Kalender, and not after 28 daies 
to a Month; and the Stature ſairh, $i zempus ſemeſtit 
non tranfictit, adjudicentur damna ad valorem, oe c.:p0! 
dimidium anai; and heng ambiguous,ir: (hall be cos 
Ntued for the benchit of the Patron, i 


# 


Lid. 6. - Sir Moyle Finches Cafe. 255 


y « | © Sir Moyle Finches Caſe, 4 Jac. com. banco, fo.63. 
nfige | | 
"a Y Ws Lady M. Tenant for life of rhe Mannor of B. 
ena | © the remainder in fee to the Lady Finch, (he and 
Vaies S. her Husband and D.levied a fine to ene of the de- 


Yaies meſns, who grants and renders to D. for 50 years, 
"tion the reverſion to S. and his Wif&,and her heirs, with 
com. | proviſo in the Decds which. direfed the fine thar 
that the Reverſioner ſhall enter and hold Court ; And it 


bj. | was averred, that this was known by the name of the 
t to Mannor of B. D. maketh his Son of rhree years of 
» % | age Executor, and adminiſtration was - ommitred ro 


cof | RK.T.S. and his wife levy a fine of all the Lands of 
ſuch the wife in K, except.the Mannor of B, to the uſe of 
end- the Feme for life, the remainder to Sir M. F., R.T. 
, by demiſcth ro P, L. for ten years, Dame M, dyeth, 


ent; P. L, entrcth , by vertue of a power of revocation 
;fot and limitation of new uſes, S. with the aſſent of the 
Nas, Lady F. his wife, limireth the uſes to one who ouſt - 
non eth P. 1. and makerh a Feoffment ro the vc of the 


her Lady F. for life, che remainder to H; F, in tail,P.C. 
re-enters, Dame F, dycth, H. F. for rent arrear di- 
ſ raincth > | | 
I. Reſo!, By the grant and render of the demeſns 
the Mannor is deſtroyed, becauſe in an inſtant*the 


ven ſervices and demeſns are ſevered by a& of the par- 
nd, ty; bur otherwiſe it is,if by a& in Law, as upon par- 
ales tition ;, ſo iris of an advowſon appendency &c, and 
Ii; upon partition many Mannors may ,be made of one, 
'per but nor by. the a& of rhe party. 2. B..is. excepted 
ONe by the name of a Mannor, 1. Becauſe the intent of 


the parties is ſo, 2, Exception of Miſnoſmer ſhall 

* netbe favoured in Law. 3. Ir is ſuicient in Law in 
many caſes, thar a thi P. reputed as,it.is named ; 

as if a remainder be limited to a Baſtard by the 
name 


266 Lord Darcies Caſe. Lib. 6, 
name of ſon of J. S. and as to that. was objected, 
thar this reputation is not time our of mind ; this 
needs nor, if it be of convenient time as this was, for 
it was a Mannor re vera before to levy a fine, and 
continue the name afcer, ſo that this reputation is 
ſtronger having ſuch a ground, and reputation ſer. 
veth in Writs amicable, alchough not in adverſary, 

2. The leafe mage by the Adminiſtrator duraate 


minors etate, is good, becauſe the adminiſtration is 


eneral, and nor ſpecial to the benefir of the In. 
ant, bur howſoever this is good during the admini. 
ſtrarion, - 
4. P.L. inthe life of the Lady M. had bur inte. 
refſe Termini, and ſo that atrornment cannot be in 
his life, bur after the death of the La. Mo. by entry 
of the lefſee the reverſion is in S, and his wife wirh- 
our attornement, becauſe attornement needs not, 
becauſe the reverſion is fetled; and he hath no'means 
ro compel, &c. otherwiſe itis where an atrornement 
may be had:and although thar P. L, leffee of a leſſee 
of part cannot make an expreſs attornement, yet his 
re-entry ſhall be attornement in Law,ſo he who hath 
zatereſſe termini, may make a ſurrender 'n Law, bur 
no expreſs furrender; and a man of 20: ſans memorie 
may make an attornement in Law, bur not-any ex- 
preſs attornement. . 


The Lord Darcies Caſe, 4 Jacobi, Com. baico fol. 70. 


Ender is not neceſſary to have the ſingle value of 
the heir male or female ; bur the heir female 
ſhall not forfeir the double value,becauſe the Starire 
of M:rton'is {ſe maritaverit at the age of '1 4. years) 
&c. at which'time the heir female is out of ward : 
and where by the Starure of 7eftain. 1, cap. 22; .it is 
provided thar the Lord ſhall have rwo years to make. 
s & bf 4 


6 | Lib. 6. BarrelsCaſe. ._ . 267 
Qed, * a Tender, ir giveth nor the double yalue, bur if he 
waive the two ycars,he ſhall have the yalue withour 


thi 

fe Tender 3 quia-de mero Jure, & Cc. 

and | oy: | 

E is Burrels Caſe, 5 Fac. Com. Banco. fol. 71. , 

er. h h | "77 AT 

ry, 'TF the father make a Leaſe by fraud and dyes, 'the - 

ate | # Ton ſells rhe land knowing or nor knowing of i 

Lis the vendee ſhall avoid ir. 2. If the father makes a 

n< Leaſe to the ſon, whe afſgnerh it oyer by fraud, the 

ie father dyes, the ſon ſells rhe land, che yendee ſhall 
avoid it, - : 

be . 

"Tea Sit Drue Druries Caſe, 5 Fat. Cur. Wardor. fol.7 3. 

p - | | | | ' | 2 wh 

f E L. granted tothe Town of Y..D40d omats de villa 

Kdpringds tlicet terras;& cextra libertatem ville,ets. 

is renuerunt in (apyiey, ſe maritare poſſuet juxta libertates 

t - ville predifie :,R. D. dyed ſciſed of a houle parcel 


b of a Monaſtery, diſsolved in the rime-of H. 8. hold- 

; den 7 capite, the King grants the wardſhip of his fon 

tothe Plaintiff, and makes the Ward Knight, the 

| Plainriff brings a valo e Mwitag it.  _ , 

| The Charter deth nor diſcharge "the Defendanr': 
x. Becauſc it 1s juxta Ubertates ville preditt, and 
the liberties are not ſhewed 2, This Charter cannor 
extend to a Tenure cfeated in the' time of H&, 8. 
3. Ir is not ſheved that the Defendant was 'born 
within the. Town, _ . "on 
*Reſol. If che heir in Ward be made'a Knight, he 
is our of Ward for his body, becauſe by inrendmenit 


; P .FY IF BY $3.4) 5: 4 e:ii;5 bd "> þ . "as 
he is able to do Knights ſervice, ocherwiſe if made 
F 2 Nobleman ; x ## © U , +. . s 5 


if» ""2.By tlic death of the Tenant the vallie'of the'mar- 

& rjage is veſted: in the Lord, and.cannot be deveſted 
by Kmighthood, 8c; ON - - 
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263 SirGeorge C Arſont Caſe. Lib. 6. 
| 3. If he be Knighted in. the life of his Anceſtors, 
he INT not be in ward ar all, | 
4. If making of the heir in ward Knighr full de. | XK 
veſt the yalue, ir will be prejudicial ro the Subjeg, St; 
and ts the King, for none will bay rheir wardſhips, : bis 
5. After Tender and Refuſal, if the Heir be made mc 
Kaight,and marry,he ſhall not forfeir the double ya. W 
luc, becauſe he js-out of ward, bur imimediarely the | 
Lord ſhall have a Writ de walore maritagys. | 
This was the laſt Caſe that Sir Fohn Popham chief 
Juſtice of England, &c. ever argued, 


Sir George Curſons Caſe, 7 Fac.Enr. Wirdor. fol. y, 


Y.- W.L. ſceiſed of a reverſion expe&ant upon tail hi 

JI(made to his Son) of Land in Capite, Covenants tif 
© {tand ſeiſed tothe uſe of his neece; the Son dycth, fat 
the King ſhall not have primier ſeifin. Xi 
: I. Reſs!, Ir was collugon_ apparent within the fat 
Srarute of Marlebr. cap. 6. to infeoff the Heir appa- ca 

rent ;. and if he infeoff others upon colluſion aver- pl 
rable, bur no averment ſhall be where the remain- 

der or reverſion is leff in a ſtranger, or upon a De- 

viſe. I (Þ+ | 
2.Or otherwiſe todiſpoſe in the Statute of 32 H.8. A 

hath relation ro Wills only, for before che Starute 

every man might diſpoſe of his Lands by AR exe- hi 

Cured, - : #hbons li; 


3. The Clauſe in the ſaid Srature which ſaveth di 
primier {eifin to che King, hath relation only ro a&s 
executed , for the, King ſhall have withour that pri- c 
mier ſciſin of the third part notYeviſed, bur without 
tharhe ſhall. nor haye ir of any part conveyed by, a& 
4. If the Grandfather convey Land to the Sonz 
living the Fatherghis is our of che _—— 
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if the Father be dead 2 and ſo a gift ro.fa Collateral 
Kinſman, who is ngt- heir apparent, is our of rite 
Starute ,for none will (by incendment) , diſ-inheric 


bis heir, ro defear the King of his Wardſhip, or pri- 


mer ſeitin, and ſo is the experience of * the Court of 


; Wards, 


Bullens (aſe, 5 Fac, com. hance, fol. 77. 


Te Lord may have a certain ſumma pro certo lete, 
for it ſhall be intended ir was pranted at the firſt 
by parchaſe of the Leet for the cafe of the Tenants, 
and in conſideration of the Lords claiming of it at 
his own coaſts every Eyr; the iflue was, if the Plain- 
tiff was a chief pledge, and by ſpecial verdi& he was 
faund a Reſiant, and certified by the chief pled! es 
to. be a chicf pledge, and was amerced for his de- 
faulr, It ſcemerth he was nor, /y materia predifia 
canſopita fuit in arbitrio. See 30 E, 3.423. Of frank 
pledges. | | TW 


- 


Lord Abergavcaies Caſe, 5 Fac. com. banc,fo. 73. 


Judgment in an A&ion of Debr is had againſt 
joynt-tenant for life, who afterwards releaſcth to 
his companion all the right, &c. yer that moyricis 
liable ro the Judgment, and ſo it is of a rent-charge 
during the life of the Releafor. * ' 


SirZdward Phyttons (afe, 5 Fac. com. banco, fo.7. 


* + Sacuaces may take benefit of . the Kings general 


© 1 effences, contempts, &c, and that ſhall be expoun_ 


pardon, by which is ena&ed, thar all ſabjeRs of 


the'King, their Heirs,Succeſſors. Execiitors, and Ad- 


miniſtrators,fhall be acquitted and diſcharged of all 
deg 


276 Sir Edwird Phittont- Caſe, Lib. 6, 


ed moſt beneficially for the | Subje&: | And further 


doth give and grant all Goods,Chartels; Debts," &c, 
farfeired -. Ant prohibirerh any Clerk ro make our 
any Writ, .&c, Provided thar' every Clerk ma 
make forth cap.t. ar the ſute* of the Plaintiff again 
perſons outlawed, to the intent to compel them tg 
anſwer ; and that the party ſhall ſue forth a ſcir. fac. 
before the pardon in that behalf ſhall be allowed ; 
which is as much to ſay, having regard only co the 
Plainriff; Bur in regard of the Kingztt is an abſolute 
pardsn,and grant on 
bled againſt the King, but nor againſt the party 
plainriff. And every,perſon by himſelf, or his Acrur- 
ny,may plead this a& for diſcharge; Execurors ſhall 
haye reſtitution upen the Statute” 21 H. 8. Alfo'Ad- 
mituſtrators ſhall have a Wrir of etror upon the Sra- 
rute 27 El. as was adjudged in the Lord Mordaws 
Caſe, 36 El. And yet theſe Statutes ſpeak only of 
the party, \and nor of the Executors or Adminiſtra- 
tors ; and becauſe no Wrir can be againſt-Executors, 
rhey may plead it without Proceſs. 


The End of the $ ith Book. 
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THE SEVENTH BOOK. 
Poſtnatio 

Calvins Caſe,  Jacabs, Banes Regis. fol. x: 


C. by his gardian bringech an 
afſize, the Defendants ſay, the 
' plaintiff ought not to be anſwe= 
red, Dua eft alignigena, natts 5, 
Novembris, Anxo Dointu: Regis 
Anglia &c. tertio,apud E, rs 
regaums cotie ac infra ligeanciam 
Domini Regus Regt ſui S. ac ex- 
fit Ang. &6. The Plaintiff de= 


tra ligeanciam Re#nt 
mutrerh. VEE by 
-"The/ Caſe was' Adjourned into the Exchequer- 
Chamber,and was argued by two Juftices every day, 
and'by the Chancellour, and reſolve by. the Chan- 
cellour,and all the' Juſtices (except Faimſieyand Fo » 
fter) that rhe plaintiffoughr ro be anſwered, 
- For theſe fix- demonſtrative Conclufions. drawn 
from the Law of narure,the Law of the Land,Reaſens 
of Stare, Authorities: of Records, and Pook Caſes. 
r. Every ene that is an Alien by birth, may be, or 
might have been,an enemy by. accident bur C. could 
tiever be an enemy by any accident "whatſoever ; 


N20, no Alien hy birth, 


'2|, Wheſoever are born under ' one natural lige- 


are 


UMI 


\ ance, due by che Law of nature te one Soveraign, 
| 
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are natural born Subje&s ; but C. was born under t 
one, &c, ergo, a natural ſubje, g 
3. Whoſoever is born withm the Kings prore&i- i 
on, is no Alien; bur C, was born under, &c, ergo, 
he is no Alien, | "I Y 
4: Every ſtranger born, wuſt at his birth be ci- f 
ther amicus,or i3imicus,bur C.at his birth could nei- d 
ther be - amicus, or iximicus, becauſe he was ſubditus , J 
ergo, no ſtranger born, J 
5. Wharſoever is due by the Law of man, may be a 
alcered, bur natural Jegeance of the ſubje& ro the þ 
Soverain, cannot be altered, erge, nor due by mans 
Law, i hy 


Laſtly, whoſoeyer at his birth cannot be an alien 
ro the King of E. cannot be an alien ro any of his | 
ſubjes of E. but C. at his birth could be ne aljes 
ro the King of E. ergo, he cannor be an alien ra ay n 
of the ſubjeRs of E The Major and Minor both: be A 
Prepoſitionts peripicue vere; and although APY by 
aicitur ab aliena Gente : yet rhat is all one, as Alene 


ligeantie,and arguments drawn fromErymologics are m 
feeble; for Sepenumere ubs proprietas verborum atten= f| in 
ditur,ſenſus veritatis amiltitur, yer when they agree th 
with Law, Judges may uſe them for ornament; and pr 
divers inconveniences would follow , if the Plea Ct 


againſt the.Plaintiff ſhould be allowed : For fart, it it, 
makerh legeance local, whereypon ſhould follows In 
arfighatleReance which is univerſal, ſhould be cen- wt 
fined within local limits. 2. That the ſubje& ſhould E. 
not be bound ro ſerye' rhe King in Peace or in; War ſh; 
our of thoſe bounds, 3. It ſhould illegitimate many» f ty 
which were born. in Ga/com, Guyeu, Normandy Oc. Ce 
and divers others of his Majefties Dominions, whalit 
the ſame were in aRual obedience, And laſtly, this 
ftrange and new, deviſed Plea inclineth roo mach to 
cofiarenance that dangerous and deſperate ron 
| of 
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Lib. 7. Bulwers Cafe. 273 
the Spexcers(viz.)Thar the Homage and Oath of le- 
geance,was more by reaſon of the Kings Crown, (tha 
is, of his politique capacity) than by reaſon of the 
perſon of the King, which was condemned by two 
Parliaments, one in the Reign of E.z. called Exil;- 
un Higonzs le Speacer ; andthe other in x F, q.c.1. 
Ne one Opinien in all our Books 1s againſt this 
judgment. The Lord- Chanccllour and rwelye of the 
Judges, concurred in one opinion herein, and'not in 
any remembrance ſo Honourable and Intelligent an 

Auditory-as was at this Cale, ; 


Bulwers Caſe, 27 "Elixe fol. I. 


TJ Recovered againſt the Plaintiff in the com- 

mon place, anddyeth ; the Defendant in the 
name of H. outlawed the Plaintift, who brings an 
Action of the Caſe in N. where the firſt Ation was 
brought,and recovered, for there was the viſible tor- 
te; when matter in one County dependeth' upen 
matter in another County, the Plaintiff may chooſe 


' inwhich County to bring his Aion (except thar 


the Defendant upon general iſsue pleaded, may be 
prejudiced of ' his Trial,) as if two conſpire in one 
County, to Indite one in another County, and do 
it, an ARion may be brought in cicher, bur if he be 
Indited, bur nor by them, there it ſhall be brought 
where the conſpiracy was. If Manaſse be made in 
E. whereby my Tenants recede into L. an Aion 
ſhall be brought in E if an Aftion be founded upon 
two things, material and traverſable in two ſeveral 
Counties, an ARien may be brought in any of them. 
þ Annuity granted in one County to' be paid in 
other.the Aion ſhall be brought where the granc 
was, he who is robbed may have an appeal of felo- 
Ly, in every County _— the goods came, bur of 


rob- 


F 


274. Sit Miles Corbets Caſe. | Lib. $; 


robbery where the fat was done only : A leaſe for 
years in one County, of Lind in another, Debr 
{hall be brought, where t1c leaſe was made, and 
Waſte where the Land lyeth ; every Adtion which 
eoncerneth the life of a man ſhall be brought where 
the offence is commitred : Every iflue which ari- 


red, ſhall be brought where the I and lyeth, as in 
right of ward of Land, or body, or laeuſon of ward, 
and forfeiture of Marriage, and Yalore Marit agii, 
and Ouare impedit : but raviſhmenrt of ward, where 
the raviſhment wasz and a Oware non admiſit, wheie 
the refuſal was, before the Statute of 27 R.2.c.10, 
And ARion for Land in divers Counties, or for 
Common in ene County appendant to Land in ano- 
rher County, ſhall be brought by ſeveral Writs in 
both Counties, but now, 1x confio comitatum : a 


per que ſervitia ſhall be brought where the note'of * 


the hne 1s levyed.. 
Sir Miles Corbets Caſe, 27 Eliz, ia Scaccario, fol. 5. 


RE: That the ſpecial. manner of Common in 
Nerf. called Schache, ro be taken in arable land 
after harveſt until ſowing begin, is goed, Reſol, allo, 
If in D. there are fifry acres, and in S. 1001, who 
ought to intercommon for vicinage, D, canner pur 
in more in their Common than jr w:ll depaſture,and 
lo to eſcape reciprocally; for the. original cauſe of 
this Common was only to prevent ſures in Champ 
on Counties, 1 


Caſe 


ſcrh pes an Aion, in which Land ſhall be recove- _ 
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, Caſes apon the Statate of 13 E. 1, of 

| ; 

: Wincheſter upon buz and cry. 

by +, 

A Sendills Caſe, 27 Elix. in com. b433c0,f0,6. 

A = | 

In Robbery for which the Hundred muſt anſwer 
d, * by force of the ſaid Statute, is to be done open= 
TA ly, ſo as the Country may take notice thereof them- 
re ſelves 3 bur a Robbery done ſecretly in the houſe, 
in the Country cannor take norice, thereof : for every 


one tay keep his houſe as ſtrong as he will ar his 
” p:ril; for it was adjudged in .Aſhpo'cs caſe,thar the 
party robbed, needed not to give notice thereof to 
_ the Country 3 for it may be that the party robbed 
4 {| was bound or maimed, &c. ſo-as he could not make 
of* | hc and cry to givc notice, A Robbery was done in 
7anary preſently afrer the Sun ſerring, during day- 
light, and it was adjudged, that the Hundred ſhould 
f anſwer for the ſame; for it was a convenient time 
Fo for men to travel, or ts be about their buſineſs: 
One was killed in the evening and eſcaped, and by 
the common Law the Town was amerced ; for thar 
was accounted in Law parcel of the day, and not of 
the night Bur by che Starute 27 El:z, cap. 13. none 
10; | ſhall have ation upon the ſaid Srtature, except the 
ho party robbed, ſo ſenn as he may, give notice of the 
Pur} ſame to any of the Inhabitants of any Village, Towns 
or Hamler, next to the place where the Robbery was 
done ; and, if they in purſute apprehend any of rhe 
Pr | offenders, that will excuſe the Town. 
YH 9 
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Milbornes Caſe, 29 Eliz.in Com. Banco, fo'. 6. 


F \ Mn was done inthe Morning azte !ucem the 1 
Hundred ſhall nor be charged; Cm quzs felonice br 


8cciſus fuit per diem, niju felo captus ful, tota villita b: 
Ht amercittur. - p d 
| Or 

The Earl of Bedfords Caſe, 29 Elix. fol. 7, dc 

p 0, C 

1. E/0. If Tenant in tail make a voydable leaſe 0 
-Y. for years, and dycth, his heir in ward to the th 


King,or other Lord, the Lord ſhall avoyd rhis leaſe; || ' ne 
brit if an Infant make a fcoffmenr, the Lord by E(- is 


cheat ſhall not avoyd it,bur a gardian ſhall becauſe th 
he doth it in right of the Infant, gr 

2. This avoydance is but during the intereſt of the br 
Lord, for afterwards the heir may make it good : ha 
Burt if he who hath a parcicular eftare avoydcth an 0: 


a& in all, after his Intereſt determined, it ſhall nor 
be made good:as if a feme be indowed of an appro- 
priation, and her Clerk induced, the appropriation 


is defeared for ever; ſo if a teme Covert (as a feme C 
ſole) levy a fine, and the Baron enters, and dycth, 
rhe Conuſce ſhall not have the land, for the eſtateis Þ Pr 
wholly defcatcd, by 
pe inf 
Uegbtreds Eaſe, 323 Eli fol. 9. [0 
| | In: 
Tc M. of W granted the Captainſhip of a Forrt pe 
ro the Plaincift, and for exerciſing of the ſaid of - wi 
fice and for hnding a Maſtcr-Gunner, and fix Soul. | Le 
diers, granted to him an Annuity of 32 1. per annumy, | gh 
the Plainrift brings an &nnuiry, in 


. 1, Except. It coth nor appear by the Count that 
- the M.bath power to grant this office, 207 allocatur.f 
S 2. Iial 


| UML. 


Lib. 7. Englefields Caſe. . Wh 
2. The Plaintiff dorh not averre the exerciſing of 
| the ſaid office ; Noz allocatur, for if he had not uſed 
it, that ſhall come in on the other parr, becauſe this 
is a condition ſubſcquent, and not precedent, bur if 


the onz be to have a thing in conſideration of an Aft to 
ce | bedone by himzthere he muſt ſhew the performance, 
(Lita becauſe thar amounts to a condition, precedent, as in 
debt for ſalary, bur if each party had equal remedy,, 
one for the money, -and the .qther for the a ro be” 
done, there the Count ſhall be without ſhewing the 
performance, as if one Covenant to ſerve, &c, and 
aſe the other Covenants to give money, &c. Burt al- 
the | though that an' intereſt veſted is to be deveſted by 
ſe; } non feaſance, if ir appear to the Court that an aftion 
Eſ- | i not maintainable without the doing of it, there 
uſe the doing of it muſt be averred 5 as if an Abbor ſole 
grants an annuity to }. S. pro Conſilie, &c, 1n ation 
the brought againſt the ſucceſſor, he muſt averr that he 
d ; had given Counſel, &c. to the uſe of the Houſe, 
an o:herwiſe if againſt the grantor, 6 
10t | | 
[O- Exglefeelds Caſe, 34 Elix, in Scaccayio. fol. 11, 
AN ; b 
ne 'R F. E. covenanted ro ſtand ſciſed to the uſe of 
h, | MV himſelf for life, the remainder to his Nephew, 
: 16 Proviſo that it ſhall be voyd upen tender of a Ring 
by himzafter he was attainted of Treaſon, and all his 
inherirances forfeited by Statute; the Queen leaferh 
rothe Defendant for forty years, by Statute it was 


inaQed, that every one who had a patent of land of a 


It perfon attained; ſhall exhibit it into the apa Fe 
£ within rws years to be inrolled ; one authorized by 
1 F Letters patents in the name of the Queen renders 


gihe Ring inthe life of Sir Fr, che Queen bringeth 

Intrufion. | ; 

- 1, Reſo!, When the Q. tenant per ater wie leaſerh 
| "6 - 2 for 


278 Englefields Caſe. Lib. 7. 
for years, this is good withour recital of her eſtate, 
for ix is leſs than her eſtare, as if the grant Totum f1- 
tum ſuum ; for there is No torte, and ſhe is not de- 
ceived. CO 

2+ That this condition is given to the Q. but ob. 
je&.x.Thar jr was inſeparable from Sir Fr,for his in- 
tent was the ſubſtance of it, and his intent canner be 
transferred over, 2, Natural affe&ion 'is made the 
Judge, wherher rhe Nephew deſerve. that the uſe 

Il be revaked, and jn ſo much thai natural affe- 
Aion cannor be transferred, no more can this condi. 
tion which was created by natural affe&ion, and na- 
rural affe&ion determinerh the eſtate. 3. Although 
the benefit of this collateral condirion be given to the 


Q. the performance is net, As to the firſt and ſe- 


cond ; it was anſwered, Thar the condirien is only 
the ſubſtance, and all the reſidue is bur a flouriſh, 
and that is not'an inſeparable condition ; fer any 
one may tender a Ring as well as he. 

As to the third ; The performance is given to the 
Q. as incident to the condition, 

4. Ir was obje&ed, Thar the eſtate of Sir Fr, was 
not ſubje& to the condition, becauſe he was nor poſ- 
ſcfſed by limitation of uſe, and by 27 H, 8. but he 
was ſeiſed of his ancient inheritance, ergo, the leaſe 
ſhall not be avoided in the life of Sir F7. It was an- 
ſwered, That Sir Fi, was ſeiſed by limitation of uſe, 
and thar the leaſe ſhall be avoided. 

5+ It was objeGted, Thar the Q, having made this 
leaſe, being ſeiſed per auter vie , by her own a& ſhe 
ſhall not defear it after : It was anſwered, That the 
Q ſhall avoid it; for her granr ſhall nor inure to 
two intents; 1.To make the leaſe,8&c. 2. To ſuſpen 


d 
the condition;and when the Q, had/two rights, ſh 


ſhall not loſe both without ſpecial words. 
6. It was objeQted, That this render ought to bt 


fo AC x 
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. found by office, becauſe matrer iz pa# z and if it be 
in falſe, the party harh no remedy,becauſe the Cerrtifi- 
F; cate is not rraverſable : It was anſwered, Thar Cer- 
; tficaces which inform the Q of her title, / are tra- 
's verſable ; bur Certificates, which are in nature of 
I Tiyals, are not :: alſo by the Tender rhe uſes are 
s determined, and.by the attainder, and the a& of 
« 23 H.8 the land is veſted inthe Q : 
F. it was objeRed, | Thar the conveyance was void, 
s becauſe-it was not inrolled within two years, as the 
J Statute requires, and fo Sir Fr. was ſeiſed in fee, and 
. ' the leaſe nnavoidable. Ir was anſwered, That it was 
h . tendred inthe Exchequer to be inrolled within two 
4 years, which is all the Statute requirerh ; the forfei- 
is ture was eſtabliſhed by a ſpecial aR, 35 E123, + 
: The Cafe of $wans, 34 Elix, fo. 15, 

A Game of Swans in a common Raverare f ciſcd in= 
: * to theQueens hands upon office found, 1.Y.pleads 

rhat 4bbas, &c. gaviſt fern! tor0 profectue 0781311418 
. cgnorum in eftuaria predift ni dificaniu nand makes 
. her ſelf title co them and prayeth an-ouſter Le maine: 
C All wild Swans in a common River who have gained 
: cheir natural liberty, may be ſeiſed for the King , 
: becauſe they arc Yo/atilia regalia, bur a tubjeR may 
: have them in his own River; and if they eſcape into 

a cominon River, he may take them again 3 wpon 
4 freſh purſure, Cygners ſhall be divided between the 
: oners of the Swans equally, but upon the Thames 
bd the owner of the Land fhill have the third by rhe 
; cuſtom :; whoſoever hath a Swan mark, muſt have 


it by grant of the King, or preſcription, and he may 
$grant it over, and he ought ro have freehold of five 
arks per anaum, by the Stature of 22 F. 4. Cc. 6: 
A man may preſcribe ro _ wild Swans, bur not 


4 _ 


2860 Sir'Thomas Cecils Caſe, Lib. 5, 


as here, bur thar the Abbor, &c. have uſed to take of 
them to their own uſe, and therefore adjudged 
againſt ]. Y, A Swan may bean cſttay, and fo can- 
not any other fowl, 


Sir Thomas Cecils Gaſe, ao Eltz. in Scatcans, 
| fol. 18, 


GK T.C. entred into an obligation to the Queen 
to perform Covenants, and ſhewed in the Ex- 
chequer-Chamber matter of equity ro diſcharge him 
of rhe {aid Debt, according to the Statute of 33 H8, 
x | 


liberty to: the Subje& ro plead. matter in equity in 
barre of Debr due unto the King,extendeth to Debts 
due at the Common Law, as well as by the Statute, 
becauſe the Statute gives more ſpecdy remedy for 
them, and ſo within the purview thereof, and ſo the 
other proviſo of equal charging of Land Subjet to 
Pebrs of the King is general, 

2. The Courr of Exchequer- Chamber in this caſe 
may decree upen Engliſh bill, although that Proceſs 
be in the Exchequer at the Common Law, becauſe 
to that purpoſe they are as one Court, 

' 3. An Obligation to perform Covenants after 
Breach of them is within the Srature. 


The Lo: Anderſons Caſe, 4x Elix. tit Scaccar, fol. 11. 
f Bare in tail is bound by recognizance to ], S, 
who is atrainred, Tenant in tail dyes, his iſsue 


aliens Bona fide, the King ſhall nor extend theſe 
lands by the Statute 33 H.8.c. 39. 


_ O 


+ 39 
? Reſol. That branch of the Statute which giveth . 


| y 
T7, Before that Statute the King 'could not extend 


1ands in the hands of the iſcue in tail, for the Debt 


i! 
y j 
8 {| 
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of his aunceſtor, becauſe he was bound by W, 2. De 
D03s. jt 

2. By that Statute Jands are extendable in the 
hands of the iſsue in tail ; for, Debr due to the King 
by judgement, recogn.zance, obligatien, or other 
ſpecialty, and other caſes are ont of the Statute, 

3. The Alienee Bona fide is not within the Statute, 
becauſe favoured as a purchaſor, and he is a ſtranger 
ro the Debr, and'comes in upon gond conſideration, 
and bencki is given againſt the iſsue in tail, which 


was not before. 4 


4. Debrs due to a SubjeR and forfeited to the 
King, are not within the ſtature, for they are nordue 
originally to the King by any ofthe ſaid four wayes 
mentioned in the a, | 


Brits Caſe, 42 Elit, in Com, Barco: fol. 23. 


Seiſed of black acre in fee,and of white acre for 
-A years, grants a rent charge to B, for life, with 
diſtreſs in both, B. diftrains, and avowes in white 
acre, and good. 
1. Refol. White acre is charged daring the term 
and life of B. FN 
2. All the rent iſsveth our of black acre, for as an 
eſtare of freehold it cannot ifsue qur of white acre, 
nor as freehold out of black acre, and a chartel our 
of white acrc, becauſe intire, ir cannot be conſtrued 
to be two rents contrary ro the intent of the parties, 
and therefore an acceptance of a Leaſe of white acre 
doth not ſuſpend ir, and in an-aflize black acre only 
ſhall be pur in view. . 
3. Although the rent iſguerh only out of black 


0 © acre, yer white acre is :charged with a diſtreſs. - If 


LIMI 


a rent be granted out of three acres with clauſe, of 
diſtreſs in one,this is a rent ſeck for all,yetthegran- 
: ccee 
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times; and therefore if a rent be granred in fee with 
diftreſs for life, it is a rent-charge for life, and ſc: 
after; bur if the clauſe of diſtreſs be for years, it is 
a rent-ſeck for all, becauſe the freehold is ſeck. 
The avowry was inſufficient. 1. Becauſe he ſaid, 
the rent iſſued out of white acre, where ir iſſued our 
of black-acre; and,aſchough the Plaintiff had diſclo, 
ſed the truth in. his plea in barr, this doth not falvg 
che matter in ſubſtance vicious in the avowry. 2. He 
deriveth the rent out of white-acre, P:rtute cus, he 
was ſeifed for life,which is repugnant ro have a free-' 


hold out of a Chatrel , and ſo ſudgment was given 


| againlt him for inſufficient pleading, 


bY 
Caſes of Duare Impedit. 


Halls Caſe, 31 Eli, fo!. 25, 


\ Onare Impedit againſt the Biſhop,and Incumbent, 
without naming the Parron,the Writ ſhall abate, 

r. Iris not reaſon the Patron ſhall loſe his Patron» 
age, wichour being nuncd in caſe where he may be 
named, as here. 2. The Incumbent at the common 
Law could not plead to the Patronage, and there- 
fore it isno reaſon that he who cannor plead be na» 
med, 'and he who can omitted; but now the incum- 
| bent may plead to rhe —— by che Scature of 
25 E,z.cap. 7. which inablerh the pofſeffor ro coun- 
terplead rhe ticle of the King, and by equiry againſt 


a common perſen, in the one caſe after induction, 0 


in the other after ipſtirution : But in caſe where the 
Patronage ſhall riot be recovered, or that rhe Parron 


cannot | j 


J)) I} 


LIMI 


Lib. 7, 


rce ſhall difſtrein'in the third Acre for it; ſo if a rent 
be granted to rwo with clauſe of diſtreſs tro one of 
them: bur a rent may be ſeck, and _ at {cveral 


j} 


Lb.7. Sir Hugh Portmans Caſe. 28 3 


\ cannot be named, as in the Kings Caſe, a Duare ims- - 


pedit ſhall be againſt the Incumbent ſole, or againſt. 
him and the ordinary ſo if a Biſhop diſturb and d ye, 
ic ſhall be againſt rhe Incumbent {olezif a Patron be 
named and dye, if the Writ ſhall nor abare, he ſhall 
be out of poſſeſſion, and if ir ſhall abate, the tort 
ſhall nor be puniſhed; bur if the Patron be pur our of 
poſſeſſion, he hath remedy by Writ of right, and it. 
ſhall abare, the Plainriff is without remedy, there- 
fore the Writ ſhall ſfand. | 


Sir Hugh Poitmans Caſe, 49 Eliz, fo, 27. 


}F the Plaimiiff in a Duare umpedit, after appearance 


" *be non-ſute, or diſcontinue, or be made a Knight _ 


Pending the Writ, this is peremptory, becauſe ir is 
his own a& ; otherwiſe if the Writ abate for defaule 
of form, or by miſnoſmer, for this may be rhe de- 
faulr of the Clerk. 


Baskervills Caſe, 27 Elix, fol. 28. 


'* es devolveth to the King to preſent by lapſe? 
the Patron preſents one who dyerh, the King 
hath loſt rae preſenration, for he having the firſt 
preſentation, he ſhall not have the ſecond : other- 
wiſe the King may ſuffer ftrangers to preſent one of- 
ter another, and rake his turn when he pleaſeth, and 
by that means the Patron ſhall be in a manner diſ- 
inherited ; and the ſtatute of Prerogativa Regis,nul- 
lum temps occurit Regi, is to be intended when the 
King hath a permanenr Title, and nor rranfrory, 
when time is the ſubſtance of his Tirle. 


Maunds 
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- Muinds Caſe, 43 El:zsfol. x8. 


N caſe of a. re-entry for non-payment of rent,or 

- when, *any ſum, Nomine. f@ays 15 to be forfeir 
in both the caſes Demand ought to be made preciſely 
on the day, a convenient: rime before the ſetting of 
the Sun, in the one caſe in reſpect of a condition, 
and in the other in reſpe& of. the penalty ; bur in 
caſe of diſtreſs, he that hath the rent may demand 
the ſame at whar time pleaſerh him, for no loſs or 
penalty. inſueth thereupon, bur only a remedy to 
come by his rent, and if demand be made any time 
after the day and before the diſtreſs, ir ſufficerh, 


-Diſcontinuance of Proceſs, &c. by the 
death of the Queen, Trin, 1. ja- 
cobi, fol. 29. | 


11 Pon a general reſummons, the original, and the 
-* iflueare revived, and not the. mean proceſs, nor 
Voucher,nor Garniſhment, bur all che Proceſs is re- 
vived upon a ſpecial reſummons, but not 1n -aid 
prayer; for if a Verdi& be given,and the King dyeth 
before the day in banck, becauſe there ſummons ly- 


cth not, therefore he ſhall no: have reſummons, but 
in caſe of verdiQ, he for whom it is given may have 
his judgement upon Scire facias, ., Bur now, by the 
Statute of x E, 6. an aftion,ſute, bill,or plaint, ſhall 
not be diſcontinued, if they are returned, other- 


wiſe if not, becauſe the. Statute. ſaith, Depending. 


If one deliver an appeal tothe Sheriff within rhe q 


year, and the King dy:th, for neceflity the Plaintiff 
ſhall have a Certiorari,zand reattachment : ſo if a for- 


medon | 


{ 
U 
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| 
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medon be brought within a year againſt rhe pernor 
of the profits ; offices of Sheriffs, nor being of in« 
herirance or by Charter,are determined by the death 
of the King, Sures depending in, inferiour Courts 
are our of rhe Statute 3 if the King dye after infor 
mation preferred by him, all rhe proceeding is loſt, 
bur the infortnarion ſhall ſtand. 1. Becauſe rhis is 
a record for the King, which ſhall not abate, 2. Be- 
cauſe informations upon certain Statutes are to be 
preferred within certain time; but if the King bring 
an original and dyezthis is loſt;zif one plead to an In- 
ditment, and the King dye, he ſhall plead De nozg; 
bur if he be conviQted, Judgement may be given in 
the time of- another King, by the ſaid Starure, and 
not before. 


Caſe of a Fine levyed by the King, tenant 21 14il, fo, 32. 


Michae.mas, 2 Facobt. 


AFine levyed by the King, tenant in tail by gift 
» Of his aunceſtor who was a ſubje@, barrerh the 
tail, 1. Tt is reaſon, that as the King is bound by 
the ſtarure of 1”, 2. De donzs, that he ſhould have be._ 
nefit of the Aﬀts of 4 H.7. & 32 H.$. 2, A genera 
ſtature binderh the King of Lands deſcended from an 


 aunceſtor a ſubjeR, bur not where it deſcends from 


an aunceſtor who was Kingzexcepr in ſpecial caſes. 
3. The iflues of the King ar the time of the levying 
of the Fine are fubjeQs,therefore within the ſtarure, 
and ir ſeem'd to them that there ought ro be Lerters 
Parents to give power to the Coniſce to enter int 
the Land, 


News 
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Nevills Caſe, 2 Facobi, fo. 33. 
1" f Hm dignity of an Earl intailed, is forteitable for A 


treaſon. 1. Reſolved, this is within the Starure 
of . 2. De donzs. and experience is,to give dignities he 
in tail, with remainder over ; alſo, this was an of- 5 
ficc anciently. and offices may be intailed, 2, Adig- rs 
nity may be fotfeired ar the common Law, by a con- A 
dition in Law, for the Office of Earl was, ad conſu- oh 
lendum Regem tempore pacis, & defendendum Regem ſl 
rempore betli ; therefore he forfeits ir when he takes ; 0 
Counſel, and arms againſt him, 3.If it were not for- + 


feired by the common Law, yet it is by 26 B.8, Ke 
cap. 13. by this word Hereditament, and rhe words 


uſe or pofieflion which are added, are to ſhew, that -þ 
every Hereditamenr ſhall be forfeited : at the com- by 
mon Law; Donee in tail had poteſtatem alienand: poſt £. 
prolem ſuſcitatam, bur if he retain the land himſclf, fa; 
he hath no abſolute fee 3; for none ſhall inherit bur os 


the heir, per formam doni; ſoit is now in caſe of an- 
naity, and other things our of the ſtature. 


Penall Statutes, 2 7ac. fo. 36. 
V a Statute is made by Parliament , the R 


King cannor give the penalry, benefir or diſ- thi 
penſation of the ſame to any ſubje&, bur the King ov 
may make a N07 0b2ante, to diſpenſe with any par- | de 
ricular perſon, that he ſhall not incurr the penalty || ra 

'of a ſkarure, and the King after a forfeiture or penal- T! 
ty ofa ſtature by judgment and recovery,may grant i) 


rhe ſame to any of his ſubje&s, by way of reward; \ | Qf" 
and all the Judges of England ſubſcribed to rhis, the 
eight day of November, 1604. 


Lilling ftones | 


UMI 
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Lillingſtozes Caſe, 5 Facobt,fo. 38. 


AEnant in fee grants a rent- chargez proviſo, thar 

the perſon of the grantor ſhall nor be charged: 
the grantee acknowlecgerth a recogn:zance accord - 
ing to 23 H, 8, and after releaſerh ro the grantor, 
the coniſce ſuerh an extent, and brings debr againſt 
the grantor Terretenanr, 1, Reſolved, the rent is 
extendable; for notwithſtanding the-releafe it is 1# 
eſſe, as ro the Coniſec, and cannot be diſcharged bv 
the a& of the Coniſor; alſo, the exrent relateth io 
the judgment, art which time it was extendable, See 
the Lord Aburgavenies Caſe, in the fixth Report. 
2, Dcbr lyeth not ſo long as the extent indurerh , 
for ſo long the rent hath continuance; alrhough rhaz 
by the releaſe the free-hold be determined: if a renc- 
charge be granted for life with proviſo» as above 
ſaid, if the rent be dere-mined, debt lyeth againſt 
the grantor, becauſe he had no other remedy. 


Bedels Caſe, 5 7acobi, fo. 40. 


. B, covenznts in conſideration of paternal love, 
&c.to ſtand ſeiſcd ro the uſe of himſelf for life ; 
the remainder to his wife for life, the remainder 
over. 1, Reſolv. Although che conſideration in the 
deed runnerh not ro the wife, yer another conhide+ 


| ration may be averred, which ſtands with the Deed. 


The limiratien of an uſe to the wife importeth a 
confiderarion in it {elf ſo if it be to any of his blood, 
bur if he covenant in confideration of a 100 /. th 


 ®ftand ſeiſed to the uſe of his Son, nothing paſſeth 


uncil Inrollmerit, quia expreſſum facit cefſſare Fc um, 


Beresfords 


\ 
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Beresfords Caſe, 5 Jacobi, fol: 41. 


AN uſe is limited to A. B. and of the heirs Males 
of the ſaid A, lawfully begorten, this a fee tail, 
notwithſtanding the words(of the body) be wanting, 
and thar(lawfully begoricn) are implied,for no heir 
ſhall inherir,who is nor lawfully begotten. Reſolved, 
that ro ercate an inherirance,the word| Hcirs]is ne- 
ceflary, bur the words de corpore are nor necelfary tw 
make an eſtate tail, if there be words which Tanta« 
mount;and here the ſenſe according to the intent of 
the Donor, is of, or by the ſaid A. lawfully begatren, 
A gift to a man & heredibus de ſe exeunttbus,or He- 
redibus ſwis de prima uxore ſua, are eltares tal, 


Kenns Caſe, 4 Jacobi, fo. 42. 
. K had ifſve by E.S; M: K. andthey are dt- 


yorced , and the Marriage ſentenced void, 
.C. K. marricth F. rhey have ifſue E., K; C. dyeth; 
E, K- is found by office to be Heir ; M and W. her 
Baron pteferr a Bill, in the Court of Wards to tra- 
verſe the office, to which the Committees of the 
Wardſhip anſwer, one of the Committees dyerh, 
M.and W. ſue a Bill of Reviver,and M. having iffue 
E. dyeth ; her iflue, and R. her Baron, bring a n 
Bill of Reviver, 

I, Reſolved, So long as the ſentence ſtands jn 
force, the iſſue of the firſt feme is a Baſtard, becauſe 
the ſpiritual Judge hath juriſdi&ion thereof, and our 
Law giveth faith unte it : Sentence of divorce may 
be repealed after 'the death of the parties, 'but 
no divorce can be after their death, for thar will Ba- 


Rardiſe the iſſue, and the Court of the King hath tri-þ 
| ' 
; 2. 


-. —— 
Bd: 
*IxI 


| Lib. +, | 
' all of ir originally, nor being hindred by any ſen. 


Kenxs (aſe. 289 


rence. 
2. The Plainriff ſhall nor have a traverſe withour 
an office found for her, for the. King bcing ſure of 
wardſhip ſhall not be ouſted by one, before that he 
be ſure to have benefit by him ; and-z E. 6. cap. 8, 
doth nor extend to givea traverſe withour office, bur 
if by two offices two are found Heirs, whereof one is 
within age, by that ſtatute the other may traverſe 
immediately, : 
2. A bill of reviter upon a bill of reviver,ſhall nor 
be ſuffered;for the infiniteneſs, no more then a Wrir _ 
by Journeys accompts.By all the laft bill was abſurd, 
which prayeth thar the firſt bill be revived, becauſe 
M, was dead, bur it ought to be that her Heir may 
traverſe. 54.4.3] 


T he End of the Seventh Books 
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THE EIGHTH BOOK. 


The Princes Caſe, Facobiin Chancery fol.1.. 


BOHE ucen, 37 Elixz. grants 
\ - three Mannors, parcel of the 
Dutchie of C. toH. L, and G,' 
> M, The King: ( at the ſupplicati« 
F onof the Prince) brings a Ste 

} re facias againſt rhe ſaid H.Z, 

R ” .and $, H. to make- Livery to the. 
Prince, by force. of the ſtarure of 1x E. 3. HL, 
pleads NuKtiel record, $, H. pleads the parents with! 
2 Non aw 32 H, $, whereby theſe Mannors were 
made parcel of, &c. and the A&R of Confirmation ,' 
43 Eliz, As te the plea of H. L. the Atturney ſhew- 
&h an Inſpeximus, and demurreth apon che plea of 
the ather rwo who joyn, and as Amici caries repeat. 
part of the ſtarure of x H. 7. touching the Durchiez 
H. L, demurrerh. | 

I. Reſolvy. the Charter of creation of che Prince, 
Duke of C. 11 E. 3. is an A of Parliament , for 
ſuch a limicatien to the firſt begorten Son is void 
withour ſtatute; for if Grandfather King,the Father. 
Duke, and-Son be, if the King dyes, the Father is 
King, and the Son Dukeyby the ſaid Rarure, againlt 
the rules of Law. | 

2. The Lands cannot be ſo annexed tothe Dut- 
Khie, that they cannot be ſevered withour ſtarure.. 
3. The eſtate is limited to ceaſe when the King hath 
no firſt-begotren Son, and to revive when he hath, 
V 2 « whick 


292 ' The Princes Caſe. Lib. 8 * 
which cannot be without ſtature. 4, Ir ſhould be 
abſurd, rhar fix being then creared Earls, thar their 
creation ſhould be firm, and the Creation of the 


Prince voyd, 2 
' 5.In the Charter there is De communi concilio Pre- 


laterum,oc,and inthe end, Per ipſum Regem, & t6- 
tum concilium in Parliamezto z ſuch an AR as begin= | t 
neth Rex Statiit, and alwayes reputcd for a ſtatute, { 
ſhall nor be drawn in queſtion ; bur if ir be Rex ex f, 
afſezaſu the Commons or Lords, omitting the other | 


art, it is voyd. ''2, The ſaid Charter having-he u 
ofce of a ſtatute, is good, without ayd of any other 4 
ſtatute, and Siboueh the Kivg in his Scrre faciasy: S 
recite another A for this ſurplus;theWrir ſhall no; W 
abare. 3; The Prince had the Dukedome in Fee, . | < 
for it is ani inherirance, becauſe/ 21 EF. 3\ 41. the h 
Princeſs was indowed, and it'is'no eſtate tail be- 2 
cauſe it is not+ Emited of what body ir ſhall come, | hi 
but only that they ſhall be Heirs ro theblack Prince,, | C 
4. Againſt rhe general ſtature Nut tel recorde ſhall li 
no: be pleaded,for althouph ir be loſt, yer the Judges nc 


ought to take notice of ir,-and this is ſuch an one ſh 
which concerns the*Prince, and rhe ſtature of confir-! f 
mations doth not extend unto ir” +2, Becauſe this W 


hath a ſpecial relation ro certain defe&ts, as Miſnoſ= 
mer, &c - 2,, Patents are made pood only againſt 
the King, ſaving gh of orhers, therefore the 
Princes right is ſaved : In a Scare facias the King or A 
Prince may reply, bur the moſt formal way - is, for | ©: 
rhe Attorney r0.reply, as here he did ; No ſon of the dy: 
King but his firft begorren; ſhall be Duke of C, al- the 


chough he be heir apparent ro the Grown, det 

eve 

Pr anos 0 Qt: 
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Calyes Caſe, 26 Elix, Banco Regis, fol. 32, . | bY 


1D Eſolved, that to maintain an aRion againſt an 
.2Y Inkeeper for. goods loft, &c. it ought ro be 
2 common Inn. 2. He ought to be a Patlenger, 
therefore a Neighbour fliall nor. - 3.. An laholder 
ſhall nor anſwer for any thing, bur thar. which is 33s 
fra hofpitium,therefore if a Paſſenger requite thar.his 
Horſe be pur ro graſs, the Inholder ſhall not anſwer 
if he be ſtollen, otherwiſe if he. require ir; norg 
4, There ought ro be a default in the Inhelder orhis 
Servants, therefore if a Gueſt bring one with him 
who ſtealeth the goods, the Inheldcr ſhall nor be 
charged ; etherwiſe jf the Hoſtler appoint one with 
him in his Chamber who doth ir, Fur an Inholder 
ſhall nor be charged, if he require rhe Gueſt;wo pur 


| his goods in a Chamber, and he leaves them in the 


Courr,bur it is no excuſe to the Inholder rhar he de» 
livered the key of the Chamber to the Gueſt, or thar 
nogocds were delivered ro him, $.. The Heſtler 
thafl anſwer for Charters if they be ſtollen, bur nor 
ifa Gueſt be beaten, and all chis appears by the 
Writ, and the words of ir. | 


Paynes Caſe, 29 Eliz, Com, Banco, fol. 34, » 


Feme, Tenant in tail, rakerh Baren, and hath 
iſſue, who is heard to.cry, and dyerh, the Fzme 
dycrh withour iſſue, the Husband ſhall be Tenant by 
the courteſie, for al:houg!z che Nate of che Feme be 
determined, yer it is Tacice imply-d in the gift, thar 
every Husband of a Feme inherable co the ſaid 


- Mftare, ſhall have the land for his life,after the death 


of the Feme,, if he be intitled ro be Tenant by the 


ze M8 + Fourtelie, It a Feme be delivered of a Mnders thi 


V 3, 


204. Barretrys Caſte, Lib.8. 
doth not intitle rhe Husband ro be Tenant by the 
curtefic;otherwiſe it is,if the iffue had human ſhape, 
bur is blemiſhed : if a Feme be ripped, and the if. 
ſue raken our of her womb, rhe Baron ſhall norbe + 
Tenant by the curtefiez otherwiſe it is, if che ifſue 
which they had dyes, and lands deſcend after. A 
man ſhall nor be Tenant by the curtefie, but where 
his flae may inherir as heir to the Feme ; therefore 
he ſhall nor be of a poſſeſſion in Law, becauſe there 
he makes ricle from the anceſtor of the Feme, and 
not from the Feme., | 


Barretiy 36 Elix, fol. 36. 


A Common Barretor, is a common maintainer of 
utes or quarrels, in Courts, or in the Country : 


As firſt, in diſturbance ef the peace, Secondly, in - 


raking and keeping of poſſeſſion,wirh force or deceit. 
Thirdly, by falfe calumniarien and ſowing of quar- 
rels; bur to indite him of it, it ought not to be, that 
he hath done ſo twice or rthrice;bur that he is a com- 
mon doer of them, 


Grieſlies Caſe, 30 Eli, com. banco, fo. 33. 


Y the cuſtom, one is choſen in a Leere to be 

 Conftable, who refuſerh, and departeth out of 
the Court, rhe Steward impoſeth a fine of x /. upon 
him, for which the Bayliffs of the Lord diſtrein, and 
he brings areplevin, Se 
© 2. Reſolved, every Judge of record may affeſs2 
reaſonable fine upon any man, who makes contempt 
6r diſturbance fo the Court, but a Judge whe is no} 
of record, cannot, | 


2. This fine needs not te be afferred, becauſe rhe 


Rature of Map. Ch, ſpeaks of Amerciaments, and! 


nob 
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not of fines, for a fine is impoſed by the Court, a 
an Amerciamentby the Jury : therefore the ſudg: 
ment in an Amerciament is general; quod fit in 
f#icordia,and-afrer upon eſtreirs direRed ro the Con 
roners they arc afferred, and rhe Narure is, that's 
Noble man ſhall be amerced by his Peers, which'is 
not uſed ar this day; becauſe it is reduced to a eer- 
rainty, (viz,)' A Duke to 10 . and another ro 5 7. 
but an Amerciatnent of an Officer'sf the Court, 'or 
he who hath execurien of Writs ſhall be afferred by 
the Court ; ſo of any who is Judge as Suters : If a 
Juror appear, and is adjourned'to a day,of which he 
makes default; this ſhall be inquired by his Compa» 
nions, for he ſhall be fined ro the value of his land, 
per annum, which the Court cannot know. 

3. Adiſtreſs may be raken for a fine withogr &u- 
ſto, er for Amerciament which is leſs, 


whittinghams Caſe, 45 Eliz. fol. 41. © 


T. was reſolved, that if there be Lord and Tenanr 
Jan Infanr, and the Infant make a feeffment in 
fee, and execute rhe ſame by livery of ſeifin by his 
ewn hands, and after dye without heirs; in rhis caſe 
the Lord ſhall not have the benefit of the eſchear, 
and rhe feoffment is unavoidable. (24 

There be three manner of Privicies, (viz. )1.Privi- 
ty in blood, 2. Privity in eſtare. '3.' Privity in Law, 
Privities in bloed,as heirs in blood;Privity in eſtare, 
as Joynr=tenants, Baron and Feme, Donor and Do= 
nee, Leflor and Lefſee, &c. Privities in Law, as Lord 
by eſchear, Lord of a Villain, &c. | 

If a Lefflce for life make a Leaſe for years,and af- 


_- ter enter into the Land,and make wafte,and rhe Leſ- 
for recover in an a&ion of waſte againſt theLefſee for 
+ life, he ſhall avoid the Leafe for years, made before 


V 4 che 


) 
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the waſte commirred.' Bur if a Leſſee for life: make® |} | 
Leaſe. for years, and after enter, and.make .a feof. || *; 
ment in fee ; rhe-Lefſor ſhall not ayoid the Leaſe for | 
years ; and ſo if a Tenant make a Leaſe for years, 

and after is atrainced of felony, or. diech without 

heir, the Lord by .eſcheat ſhall .nor;avoid rhe term, - 
Bur becauſe the feoffinenr in che caſe,ar barr was ex. 
ecuted by Letrex, of Attourney, it: was ;refolyed to be 
yoid, and the Land cfcheared to the Queen, 


Feb Webbs, Caſts 6 Jacobi, Cant, hantoy fol. 45, 


'F He King grans: the office of che ' Kings Tennis 
= plaiesat:W.to ene, who being dilleiſed brings ſ 
The arent ſhall have a reaſonable conſtruftion, i 
nor only when. the King himſelf plaies, but when c 
any of 4M Houſhold. As if a.Cenmiſlian be made 2 
ro take Singing. Boys in a Cathedral Church for the d 
Kings Chappel, thoſe thar fing there for their plea h 
ſure, cannor be taken,bur ſuch as ger-rheir living by C 
b 

n 

t 


it. . There were. but rwo manner of aflizes at the 
common Law ; aflizes De libero tenemente, and, De 
communia paſture, but for no. other common, bur far 


this only there is a Writ 'in the Regiſter, Bur the f 
Starure of ..2. C25. givcth it, Be proficuo iu cerlo a 
loco capiends,in lieu of a;904 permittat,and although c 
that there offices amongſt other things are named, if 
yeran aflize lay of an office ar the common Law,and 
\\f although that no Tenant for life may have. a 20d 7 
permitta!, yet an aflize did lyefor him, bur that 3s to ſ 


be underſtood of an office of, profir,” for ir lyeth not 0 
of an office of charge : Original Writs made by Sta) I} ® ;; 


My FY ute cannot be altered without Statute ; In an aflize x 

T4 G "A aa, 2.” bbs PA. COT $++ 4 oft 

| a new office, .it.oupht to be: thewed, what prof, W . 
Ne ed Moods a fo 


9 
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e® F bclongs to ir, bur not for an ancient office, becauſe 
oft- that is ſufhiciemily known, 

or Bf i 

IS, | Syms Caſe, 6 Jacobi, fol; 5Is 

out 

me. Enant in tail levyeth a fine with warranty, ard 
XL - dyeth, the warranty deſcends upon the fue «f 
'be him in the remainder, inhericable ro the tail, ard 


another; the ifſuc in tail brings a Formedon, and is 
* barred for all, for the warranty is intire,and barreith 
every one upon whom ir deſcends, of all his right : 


Ft as.if one ſeifed of three acres makerh a feoffinenc 
of one with warranty, and dyes, having iflue two 
nis | Daughters who make parririon, rhe: Mother purcha- 


"s ſcth the part of one,& brings dower againſt the feof- 


fee who vouches the Daughters; ſhe ſhall recover all 
on, the other acre of the other daughter; if tenant by the 
en cartefie make a feoffment with warranty, and dyes, 
ade and his Son heir of the Feme recovers, and aflers 
the deſcends after, the feoffee ſhall have a Scire facias,to 
ca- have the Land firſt recovered, by the Statute of 
by Glouc, c. 3. Bur ifaffers deſcend to the Heir in rail, 
the bound with a lineal warranty, after recovery in for- 
De medon. the Feoffee ſhall have a Sczre facies, to have 
far the aflets,for otherwiſe if the recoverer alien the aſ- 
the ſets, the ifſue of him will recover the Land in tail 
erlo again 3 bur in the caſes the diſcontinuee ought to 2 
igh confeſs thie title of rhe Demandant, and pray, that 
ed, if afſets deſcend after, they may deſcend unto him; 
and for if he plead a warranty and aſſets, this is peremp- 
104 cory unto him, if it be found that aſſers did nor de- 
S t9 ſcend:for the vratute 3s,that a Scire factas ſhall iflue 
not ont of the'rolls of the Juſtices, and in this caſe there 
Sta) = ® js no ground for the $cire facias inthe record, bur in 
Ize this caſe if the ;flue jn rail pleads no aſflers, and aſ- 
rolic, MW . ſers axe found, but not to the value, the Tenant ſhall 


bes have \ 
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| have a Scire facias to recover the affers deſcended af. 
rer, for thar falfe plea of the Voeuchee, Warramy 
and Eſtoppel deſcend upon the Heir general, and | 
warranty barreth, although that he upon whom ir 
deſcends, claimeth nor by him that made ir, but fy 
doth net an eſtoppel, bur eſtoppels with recom. 
pence bind the right of one who claimerh not by him 
that made its | 


Roger, Exrl of Rutlands (aſe, 6 Jacobi, fol. xe, 


pe King grants the pannage and hearbape of 4 
Park ro M. for life; and reciting this, grants it to 
the Earl of Rutland for his life. 

1. Reſolved, rhe King hath three manner of inhe- 
rirances, 1. Sone which he cannor exerciſe him- 
ſelf, and canner grant them in reverſion or remain- 
der, as Corodies, and Churches of which he is Pa- 
rren, 2. Others which he cannor exerciſe himſelf, 
bur may grant them in reverſion or remainder,as of. 
fices. 3. Ochers which he may exerciſe himſelf,and 
may grant, as Lands, Houſes, &c. 

2. The King here is nor deceived ; for when he 
reciterh here that M. had for life,and grants for life 
this inureth as by Law it may, thar is as a grant it 
reverſion. | 

2. In this caſe the grant to the Earl ſhall com- 
mence after the determination of the eſtate of M. 
and if che King grants Jand to one and his Hews, 
H ibendum to him and his Aſſigns, it is good, and the 
Habendum ſhall be rejeed for the honeur of the 
King, See the Lord Chandos cafe in the fixcrh Book, 

and when aCharrter of the King may be taken to two 
inrents good, in many caſes it ſhall be raken to ſuch | 
incent as is moſt benekcial for the King ; but if it 
may beraken «0 one intent good , and ro anether 


youd, 
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yoid, then for the honour of the King, and benefir of 
the ſubjc&, then it ſhall be caken ſo rhar it may take 


effec, ; 


' Beechers Caſe, 6 Jacobi, ſol. 58. 


. Plainciff in Debr, ſe retraxi by arrurney, and 
Ly the judgmenr is nor amerced, he brings er- 
rour. x. Reſolved, A Retraxit ought ro be in proper 
perſon; for at the common Law, every one who ap- 
peared, ought to come in proper perſon,and make his 
mtrurney afrer; by licenſe of che Courc ; bur if ir be 
without writ, he cannot without a writ of Attornato 
fatiendo ; In caſes where one may make an atturney, 
bur for contempt is bound to appear in perſon, if he 
appear by atturney ; this is not ecrour, becauſe the 
Court may diſpenſe with the contempt; otherwiſe, 
where he cannot appear by Law by atrurney, as 
here; for if he appear by atturney,this is errour,z, B, 
oughr ro be amerced if upon a Non-ſure, fortiori up= 
on a Retraxt ; and although ir is for hisadvantage , 
yet he may aflign ir for errour,becauſc the judgmenr 
18 Nor perfeR, and becauſe it is for the advancage of 
the King,and it ſhall ner be amended,becauſe the a& 
ofthe Conrt. 3. Where one diſclaims, he ſhall nor 
have a writ of errour,becauſe he hath confeſſed thar 
hehad no right; echerwiſe ic is, upon a Retyaxit, for 
this is but a barr of the aQion, @ ſort;074 here, where 
it was Void, done by an atturney, a Recraxit oughr 
tobe when the party is ſuppeſed ro be preſenr,chere= 
fore it ſhall nor be when he imparleth. , 


300 Swaynes Caſe: Lid. 8. 


Swayi:s Caſe, 6, Fac. fol. 63. 


1.]D Eſolved,the King grants a Mannor fox life ex. 
cept Timbcr-Trees, the Leffees grant copy. 
hold , the Grantees may ſhrowd Timber-Trees 
becauſe they come in by cuſtome, Paramount the 
exception. 2.1f Copyholders preicribe to take profir 
in any part of the Mannor, if the Lord aliens ir, a 
Copy-holder admired after ſhall have ir, becauſe he 
3s in paramount the ſeyerance,bur he ſhall preſcribe 
and plcad fpecially,thar is, untill f uch a rune, (viz) 
Before the ſeverance Ta'ss babebatur,e* c. conſuetuds, 
&c. and then ſhew a ſeverance. 


Sir William Foſters Caſe, 6. 7c. fol. 64, 


©; F. madea feoffment 4 E. 6; reſerving a retit- 
> charge, which rent deſcends to T. F. whodyes 
inteſtate, his Adminiſtrators avoiy for it, and alledge 
no ſcifin within-4o years, yet goed, for the Statute 
of 32 H.8.c. 3. thatnone ſhall avow for rent if he 
| had not ſeifin within 40 years, is to be intended 
when it was neceflary toalledge, as upon rent be- 
ewixt my Lord and Tenant, for this may be had by 
incroachment,and perhaps the commencement of the 
Seignipry was before time of memory, but where 
rent is by deed or reſervation, as here, or upqn an 
eftare rail, -the ſeifin is not material, tor the deed 
or reſervation is the Title, and incroachment ſhall 
not hurt, and rhey ſhallnot have a Ne 3njuſte vexes, 
bur ſhall avoyd it in an avo.yry; and Magna Charta,c. 
Io.D ned nullus bftringatur ad factendum majus ſervis 


tinm,&c. doth nor extend t2 donee in tail, Leflee for 0 | ' 


life, &c. bur is intended between very Lord and very 
Tenant, 


Lovedajes | 


Lib 
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Lid.s, 


Lovedayes Caſe. z0r 


Lovedayes Caſe, 6 Jac. ſol. 65. 

 CX- Tf fFa Jury who appeareth to try a cerrain iſſueygive 
PY- N La Axe whichis perm, ir perfe& or in- 
ices ff peifet, they are diſcharged, and ſhall not ry the 
the Þ {ime iſsue, upon a new Np pris, but a Venire fa6ias 

role Fj 1000 ſhall iſcuc, erherwiſe it is of the Recognirors 
2a f an affize,they ſhall try all the iſsue, becauſe they 
che } xenorto try any certain iſsue, and becauſe they 
be come in upon an Original,the Court will nor award 
z) _ancw Original, bur the Plainriff ſhall have a Certz- 
dr, | frate of aflize to try the imperfetions, the Plaintiff 
ſueth a Yenire facias againſt divers, the Sheriff re- 

wrmech no Writ, the Plaintiff ſhall not have ſeve- 

ral Venire facias after, for he cannot vary from the 


yes Crograts, Caſe, 6 Fatobi,fol. 66. 


| Tie Defendantpleads in barr ro treſpaſs thar the 

B. of N, leaſed by Copy re W, M. to which Co- 
&d | pyholdthere is Common in B. and juſtifierh as ſer= 
&- vant to the ſaid W. the Plaintiff replies, De injuria 
by | fuapropria,enc. this is an inſufficient replication,for, 
he De injuria,&*c.hath reference to all the plea in barr, 
Te | andnettothe commandement, Ergo, if the Defen= 


an J' dant in falſe impriſonment juſtifie, for that a Capias 
d was awarded to the Sheriff, who made a warrant re 
ll | himto rake the Plaintiff ; De injuria,e>c. is no plea, 
Sy becauſe it referreth ro all,and ſo record ſhalt be rri- 
lo ed by jury, but he ſhall traverſe the Warrant,which 


je is mareer in fa&, burthis ' had been a good plea, if 
x 0 | he proceeding 'be in a Court, which is not of Re-» 
di cord, 2. De znjuria, &c. is to. be pleaded, where 
i the plea is matter of excuſe, and not where he claims 

as 


4 
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an intereſt in his own righr, or in the right of his 
Maſter, for there he ſhall rraverſe the Command. 
ment.3. Where authority is derived from the Plain. 


riff himſelf, or is given by Law, as to fee if waſte, 


the Plaintiff ought to anſwer ro it, although no in- 
rereſt be claimed, and he ſhall not plead de injuria, 
&c. 4. If this plea be admirred here, all parts of the 
plea in barr ſhall be tryed, and the iflue will be full 
of multiplicity. | 


 Troflogs Caſe, 6 Facobig fo. 68. 


HeDefendant in errour pleads excommunication, 

&c. and fheweth the Cerrificace of the Vicar ge- 
neral, de D, the words which were, #:ijwerſss clericys 
O& literatis per totam diocefom, D. the Plaintiff pleads 
the general pardon, 3 7c. | 
1, Reſolved, the official cannort- certifie excom- 
munication, for none ſhall do thar, bur he ro whom 
the Court may write to afloi! the parry, as the Bi- 
ſhopand Chancellonr of C, or O, and for that, if a 
Biſhop certifie and dye before the return of the 
Wrirt,it ſhall not be received, bur the fucceffor ſhall 
do ir, and one Biſhop ſhall not certifie an Excom- 
nuunication made by. a Biſhop in 'another Court, 
bur a Biſhop after ele&ion before/Conſecrarion may, 
and ſo may the Viecar general, if it appear that the 


Biſhop is in Remots agendis. 2. The Certificate is in- 


ſutficienr, becauſe by the particular dire8ion to the 
Clerks of D, the Kings Court and all others are ex- 
cluded, and fo 2 prote&ion in one Courr ferveth ner 
in anorher; and excommunicarion is ſuch a ching, as 
the.Court of the King hath conuſance, and therefore 


- the Sure and the Cauſc are ro be exprefſed in rhe® 


Cerrificate, thartthe Kings Court may jadge of the 


Tufficiency, and if ic be inſufficient (as if a Biſhop + 


certific 


' 
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certific an 'excommunication made by himſelf in 
his own Cauſe ) the Court may write to abſelve 
him, If the Certificate had been good, the pounce 
was, Whether the general pardon difchargerh an Cx- 
communication,or nor, 


Whitlocks Caſe, 6 Jacobi, fol. 69- 


A Reverſioner upon an eftare for life, levies a fine 
ro the uſe of himſelf, until Marriage of his Sen, 
aad chen ro the uſe of himſelf for life, with power 
to make Leaſes, ſo that they exceed not 21 years, 
or three lives,reſerving the antient rent,the remain- 
der ro his Son in fee; the Son- is married, the Fa- 
ther makerh a Leaſe for 99 years ,if two ſhall ſo long 


live, reſcrving rent ro him, his heirs, and rhe rever- 


foners,this is a p20d Teaſe. : 

x; Reſolved, he had purſued his authority, 'for if 
he had a ex aa wer ro make Leaſes for 2x 
years, or three lives, he cannot make Leaſcs deter- 
minable upon lives, bur having a general power to 
make, Leaſes, ſo that they do not cxcced 21 years» 
or three lives, he may. ; 

2- The rear reſerved goeth to rhe Son, al h 
that he, who reſerved ir had but for life, becauſe 
Leaſe for years harh no being our of che Leaſe for 
life, but out of the Fee, and in judgment of Law 
proceederh both in conftruRion upon the limicati- 


| enofuſes z bur the moſt ſafe way here had been to 


reſerye the rent penerally and left it to the diſtribu- 
tion. of the ' phe | " | 
Greenlyes Caſe, 7 Jacobi, fol. 71. 


Aron and Feme Tenants in ſpecial tail, the Ba- 
con znfeofferh p, G. and tie, the Feme __ 
C 


UMI 
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the ſon enters, and leaferhrto the {laiariff. 
1. Reſolved, if Baron jointenanr in ſpecial rail 
with his Wife, had made a feoffment, or had been 


diſseiſed, at. the. common ley, and dyed, ahd 'the 


Feme before entry dyed, this is a diſcontinuance to 
the ſon, becauſe he cannot enter as Heir to both, but 
if the Feme enter, the diſcontinuance is purged, 

2. The eſtare which the Feme had jointly with 
her Baron is within the purview of the + ratute of 
22. H. $,c. 26, Thar no fine levyed by rhe Baron 
fole of Lands of the Feme ſhall-hurrt her, and within 
the Stature of Feſt 2 c.3. | 


3- The entry ef the ſon is lawful, although he 


Claims not as Heir ro the Feme, as the Statue 
ſpeaks, but as'heir.-ro both, becauſe he is within 
theſe words,f or te ſuch as have right by the death of 
ſuch Wife, Jand this is to be. inrended of diſcontinu< 
ances made by the Baron, and nor of a rightful barr 
of the iſsue, for they cannor avoyd it, and'the'Sta- 
rute is that they-may enter, - which they cannor do 
where they are barred : and if the Feme enter with= 
in five years, as the may after a'fine levyed by the 
Baron, this doth not take away: the furure barr of 
the iſsue, and if ſhe enters nor within five years, ſhe 
alſo is barred 2: Baron, tenant'in-tail, the remainder 
ro the Feme in tail, makes a feoffment, rhe'Feme' 
may enter after. his death, by this Statutes'bur'if 
the Baron.ſuffer a recovery ſhe ſhall not efitery-in 
the Caſe atbarr the ſon may:have.a Formedoz at rhe 
common Law, and where before-chis Statute a C4341 


vita, or $#r (41 in vita did lye, entry-is giver by this? - 


Statute, and not otherwiſe, 
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Gm The Lord Staffords Caſe, 7 Jac. fo; 73. 
F br He Queen reverfioner upon an eſtate rail grants 
bur the reverſion to T; T. in rail upon condition, 
| is to have Pradiftam reverſionem in fee, the condition 
vith isperformed, the Lord Stafford Tenant in. tail levy-= 
of eh a fine, his 1fſuc is barred. 1. Reſolved, thar A 
on condition of accrucr may be annexed to a thin 

; hich lyeth in grant,and to an eſtate rail, asif Leſ- 
hin _— A W- ls 

ſee for life be the remainder for life, with condition 

he '# of accruer to the firſt, this is good,and yer no Merger 
hs of eſtate: Four things are requiſite to an accruer.1.A 
bin particular eſtate as the Foundation, ergo, a Leaſe at 
of will ſhall nor be. 2, The eſtate ought to continue in 
Ma the Grantee until accruer, therefore if the Grantee 
"od alien and purchaſe,the condition is Tolled,bur Quzre 
PE. ifche Tenanc alien upon condition which is broken, 
do if the fee ſhall accrew,bur Grantee may grant part of 
* his eſtate, as if Leflee for life make a Leaſe for years, 
he he may perform the condition after, ſo may Tenant 
of in ſpecial rail, after he is become tenant in rail af - 
fo ter poſſibilityy &c, ſo may the ſurviving jointenanr 
F and the heir of Tenant in tail, An inſtant 1s ſuffi- 
a, cient to ſupport an accruer, as if the condition be,, if 
-f the Leflee be ouſted eo inſtante that the ouſter is, the 
= fee accruerh; bur if Leſſce for years accept a confr - 
\ | mation for lite, the condition is gone. : bur it is not 
: neceſſary, that the eſtate of the Grantor 'or Leffor 
gs | <9ntinuc, becauſe by his own at he ſhall net defeat 
| his granc, 3, It ought to veſt at the time of the con» 


dition performed or never,and for that, rather that ir 

9 wall nor veſt ar this time by performance of the con - 

"ih | tion, the fee without office or other 'ceremonies 

ſhal be deveſted our of rheKing. 4.It is neceſſary thar 

the particylar eſtate and the condition, POT 
X ce 
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deed, or two deeds delivered at the ſame time, for 
in Law they are bur one grant, and by the condirien 
performed, he had fee from the delivery. 

Reſolved, prediff. reve: fronem ſignifies the rever- 
fion which the Queen hid, iz. That which de- 
pends upon both the eſtates rail}, and ſo was the in- 
rent; alſo the granted, Omnia premifſa,which maketh 
it cleer, Reſolved alſo, that theſe words Will and 
Declare, do amount to a Grant, and are ſo uſed in 
Parents of Liberties, and things to take effe& 7 Fy. 
ture. Tenant in tail the remainder in tail , the re- 


mainder tothe King 3 Tenant in rail ſuffers a reco-, 


very, this doth not bars the remainder in tail  be- 
cauſe the iſſue in tail is nor barred, and therefore the 
reverſions and remainders in tail are preſerved by 
the Statute,of 34. H.8$, c. 20, 

Laſtly, Reſolved, If rhe reverſion in fee had re- 
mained ip the Crown, that the fine levyed by Edw. 
Lord Stafford the Father , had not baired the Lord 
chat now is. otlyes Caſe, 31 Eliz Com. Banco. 


mat lields Caſe, 7 Jacobi, fol. 78. 
V . W feiſcd of Land, ro which he had common 


appurtenant, alicns 5. acres to one who in re- 
plevin counts, that he and thoſe whoſe eſtate he, had 
n the ſaid 5. acres, have had common there , &c. 
nd go od. 1. Reſolved, although by purchaſe of part 
of the Land-in which, &c the common appurrenant 
is deſtreycd in all, yer ir is not ſo by alienation of 
part of the Land, ro which but all remains without 
damage 10 the tenant of the Land, 2, That the plead- 


ing of ut was ſufficient, © 


V;#yor's 
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Vinyers Caſe, 7 Jacobi, fol, 39, 


Ne was bound to ſtand ro the award of W.R, 

and revokes the ſubmiſſion, the Obligee brings 
Debt. 1. Reſolved, the Countermand is gond, for 
an authority Countermandable by the Law, cannot 
by any way bee made irrevocable. 2. Alrhough 
that the Plaintiff doth not ſho , that the Defen- ' 
dant had given notice to the arbitrator,yer it is goed, 
becauſe this is implyed, for withour. notice the reyo- 
ation is voyd, 3. The Obligation by. the Coun= 
termand is forfeited , becatiſe he doth not ſtand to, 
&c, when he Countermands it, 4. By his own 
at he had made the condition impoſſible, Ergo, the 
Obligation is fingle. -If one bindes himſelf to give 
Licenſe to carry Wond,&c. for a certain zime, if he 
give it, and diſturb him, the Obligation 1s forfeit« 


d, 


Sir Richard Pexhalls Caſe, 7 Fac. fol. $3. 


lr R, P. ſeſed of Lands, part whereof is holden 
in Capite, deviteth 100 Sheep, Io Bullocks » and 
101. quarterly, to ene with clauſe of diſtreſs; and 
that the grantee ſhall hold his Courts for his life,for 
Tent arrear for two years, the grantee avoweth.. 1. 
Reſolved, a deviſe of rent our of all is good, and ta- 


keth effeR our of rwoparts, and as to the third is 


yoid. 2, The grantee ſhall havean eftare for life in the 
rent, and ſo he ſhall if ic be granted by deed; alſo by 
the intent of the Deviſor it appears, thar the Gran- 
tep ſhall hold Courts, and have 10 |. per annum, for 
his wages, and quaiterly here had relation to rent on- 
ly,becauſe the word Et,disjoineth it frem Sheep and 
Bullock, and judgement given for rhe Ayowant. 

R 2 Busk- 


308 Buekmers Caſe. Lib, 8, 


Buckmers Caſe, 7 Jac. fol. $6. 


T B. gave a Houſe in Gavelkind to M, his eldeſt 
Daughter in tail , thz remainder of one Moity 
to }. a-ſecond Daughter in tail, the remainder of the 
other Moity ro K a third Daughter in tail; with 
croſs remainders to J, and K ; M. diſcontinuerh and 
dyeth withour iffue, }. dyeth withour iflue , K. dy- 
erh; and her iffue brings a Formedon in the remain- 
der, and good , although ſeveral remainders , for 
they depend upon one eſtate, and commence by gift 
ar one time: Inations real, in which title is ex- 
prefled, a man ſhall not have one Wrir for Lands to 
which he had ſeveral Titles, as in Eſcheat, Ceſlavir, 
Wrir of Meſne, &c. but he may have a writ of ward 
of Land only ,. although it be by ſeveral Tenures, 
not one Formedon-upon two diſtin& gifs, where the 
foundation is ſeveral, bur he Nall have ir if there be 
one pifr, although ir take effe& ar ſeveral times, be- 
cauſc the foundation was joint and fingle, as upon 
a gift in tail, ro Brother and Siſter, who dye with- 
our iffue, or if the Brother dye withour iNlue,and the 
Siſter dye having iſſue, who dyes withour iſſue. he 
ro who n the remainder limited thall have one For- 
medon, although it veſts at ſeveral times; ſo inan 
eſtatc rail to Father and Sen, and ſo here : In a&i- 
ons rcal, founded upon Torte, a man ſhall have one 
Writ to recover Lands, -to which he had ſeveral Ti- 
tleszas inan aſlize,a Writ of entry,&c, but in a-writ 
of entry upon diſſeiſin made ro my Mother, and her 
Siſter Coperceners, becauſe theircirle is in the writ, 
it apjcareth he ought to have ſeverala1Rions ; by 


in perſonal; ations,” one may comprehend, ſeveral ' 


rorts, and caules'of ations, as treſpaſs for treſpals 
madc atleveral daycs and places, waſte upon ſeveral 
"Is Leaſes, 


LIMI 


'[ib. 8. Frannces Caſe. | 30s 


Leaſes, and ſo of Debt. Note, if a remainder be cxe- 
cuted, iflue in remainder ſhall not have a Formedon 
in remainder, but in the deſcender, and Count of an 
immediate gift,bur if there be a Leaſe for life ro one, 
th- remainder in tail to A. the remainder in tail ro 
B: A, dyes withour iffue, if B. be chaſed to his for= 
medon,he ſhall not count of an immediate remainJer, 
but ſhall ſhew the firſt remainder to A.and thar he is 


_ dead withour iflue., 2. In formedon in the remainder 


or reverter, omiſſion of iſſue inheritable in the pe- 
degree of the demandantr,abates the Wrir,but nor up- 
on the part of the particular Teng". 3. The deman- 
dant muſt make mention of the Son who ſurvived 
the Father, to which Son the Land deſcended , bur 
was not ſeiſed by force of the tail, bur he ſhall name 
him Son, bur nor Heir, 4 The Demandanrt in a for 
medon in the deſcender muſt make himſelf heir to 
him that was laſt ſeiſed, and he to the Donee, Nore 
here, becauſe K. was never ſeiſed, the Writ ſhall ſay 
Remaxere, not deſcendere, and the Writ was, Remanſit 
118, becauſe of diſcontinuance, otherwiſe ir ſhould be 
Tenementa remanſerunt. : 


Fraunces Caſe, 7 Jar. fo!. 89. 


en Plaintiff pleads in barr of avowry, thatR. F. 
deviſed to I. his Son, who leaſed to him; the a- 
Yowant replyeth , that after the deviſe, R. F. made a 
Feoffment ro the uſe of the ſaid 1,” upon condition, 
that he ſhall ſuffer his Exccutors to rake away his 
goods, and the eſtate limited to him was for fixty 
years, if he ſhould ſo long live, with diverſe remain=- 
ders over, and thart after the death of F. I. hindered 
the Executors; to carry away the goods, whereupon 
T. in remainder entred, and judgement given for 
the Plaintiff, 

RX 3 1, R; 


3 10 Eaward Foxtei Caſe. Lib.$. 


I. Reſoly, Although the condirion be taken ſtriQ- 
ly, the uſes ta I, only , and to his heirs, are only 
avoided by ir. 2. A diſturbance by parol is to breach 
of the Condition, and becauſe rhe avowant did not 
ſhew a ſpecial diſturbance, his replication was yoyd, 
3. 1. ought to have notice of the condition being a 
Stranger to it, -or etherwiſe he cannot break ir, as 
a Coppy-halder ſhall not forfeit for denial of rent, 
ro him to whoſe uſe a Mannor 1s transferred before 
netice, but he who bindes himſelf to doc any thing 
muſt rake notice at his peril, becauſe he hath taken 
It upon him 4. Although that the Title which the 
Plaintiff had made in barr to the avowry be deſtroy- 
ed, yet he ſhall have judgement , becauſe his count 
1s good,and another Title (that is, to have the Land 

for fixty years, by force of the uſes declared upon 

the feoffment ) is given unto him by rhe Replicati- 
en, although that A Title which he made for him- 

ſelf be deſtroyed, yer the Court muſt. adjudge upon 

all che od; and judgement was entred- for hin 

accordingly. | | 


Edward Foxes Caſe, 7 Jacobi, fol. 93. 


A Reverſioner upon a Leaſe for life , the remain- 
der for life in conſideration of 50 /, demiſcth, 
ranteth, &c. his reverfion for 99 years, rendring 

\ rent, this is a bargain and ſale, and there needsne 
attornment, for the words of bargain and ſale are 
[nor neceſſary, if there are words which tantamount, 
as if at the common Law one had fold his Land, an 
uſe had been raiſed ro the Vendec, becauſe their in- 
' rentſo appeared, ſo here; bur if it appear,rhat their 


intent was to paſſe itat the common Law, as if a Le#- 


ter of Attorney be made to make livery, the uſc had 
not riſen;and here appeareth their intent co paſle it 
"= Fl | | as 


Li 
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22 bargain and ſale, becauſe rent is reſerved pre” 
ſently, therefore ir is reaſon that he ſhall have th© 
rents of the particular Tenants preſently, which can- 
not be if it paſſe not by bargain and ſale; and inroll- 
ment is not neceffary, becauſe a tearm for yeares on- 
ly paſſerh in rhis caſe, and no freehold. Sec Sir Row- 


laud Heywards Caſe, 2 Report fo. 35. 


Matthew Mannings Caſe, 7 Jac f0. 94: 


T Eſſce for years is bound in 200 Marks to W, C. 

/ anddeviſerh to his Wife for life, and after her 
death to. M. M. and makes. his Wife Execurrix, 
wo agrees anddyecth inteſtate, M. M enters, and 
rakes adminiſtration of rhe goods , ' not admini=- 
ſired 3 W. C. brings Debe againſt him. Reſolved, 
that M. M. takes by Executory deviſe, and.nor as a 
remainder, and the cate limited ro him in con- 
ſtrugion, precedeth: the limitation rothe, Wife, ag 
if he had deviſed , thar 'if the wife dye within the 
terms chat chen M, M: ſhall have the refidue, and 
alſo deviſed it to his Wife for life, 2. This caſe is 
moſt ſtrong becauſe a Charcel, which may veſt and 
reveſt at TEN of the Deviſor , withour ,miſchicf 
tothe Precipe. 3. A deviſe of the Term,and Occu- 
pation thereof, all one. (iz ) So many years as 
the Feme fhall live, the remainder ro M. M. 4, After 
the Execurrix had agreed , the firſt deviſee cannor 
barr the Execucory deviſe. 5. A man may deviſe 
an eſtate, which he cannot convey by a& executed 
as to his Executors , until his Debts ſhall be paid, 
the remainder over, they-have a Charcel determina= 


ble, upon payment of the Debts, which cannor be ar 


the common Law. If a Sheriff ſell a Term upen 
a Fieri Facias,and judgment is reverſed,rthe ſale ſhall 


ſtand, otherwiſe none will buy any thing upon Exe- 
: A 4 cution, 


' Lib. 8, 
cution, and judgement was given for the Plaint'ff » 
and affirmed in Error, 


Baſpoles (aſe, 7 Fac. fol.g7. 


- and'B. pur themſelves in ' Arbitrament for all de. 

mands, Sutes,&c. fo as the aforeſaid award be deli. 
vered in writing, &c, at tiic feaſt of Saint James, the 
Arbitrator awards that B, ſhall pay 22 1. to F. B, re. 
fuſerh ro pay F. brings . Debt upon the bend to ſtand 
to the awardzand good : 1. Reſolved, that the aivard 
was of both parts, for the one was to pay mioney,and 
the other to diſcharge the Debt. 2. Reſolved, that 
whereas the Plaintiff ſaith, that the award was made 
de premifſis, which until the contrary be thewed ſhall 
be intended of all : when the ſubmiſſion” is general, 
an award of part is'good, for otherwiſe the parties 
may conceal one thing and make the award void; but 
If it be of- divers things in ſpecial, zra quod arbitriun 
frat de premifſis, an award of part is void, but good 
without ſuch concluſion ; ſo if two of one part, and 
one of rhe other parr,ſubmit themſelves, arbitrament 
berween one of the one part, and another of the 0- 
ther part, is good. 


Sir Richard Letchfords caſe, fo. 99. 


J Enanrby Copy in fee ( where there is a cuſtome 

that the heir after the death of his anceſtor, 
within three Courts and Proclamation made, ſhall 
be barred if he claimed nor )) dyes , his heir beyond 
the' Seas, until three Courts and Proclamation pals, 
and rerurns, and claimeth ro be admitted, he is not 
barred 'no more than by Non-claim upon. a finey 
Ergo, this cuſtome ſhaH be conſtrued, If he be with- 
n the rxealm,of full age,&c,bur if he goover the "y 
A 2 
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ater the death of his aunceſtor, he ſhall be barred, 
asincaſe ofa fine» 2. Reſolved , although he was 
not.in the Kings ſervice, this is not to the purpoſe, 
becauſe by intendment he cannot have'notice,. Bur 
a Mulier puiſne over the Seas, ſhall be barred, by the 
dying,ſeiſen of the Baſtard Zigne,for the right of rhe 
Mul'er is barred, and the Baſtard is made Mulicr, al- 
though thar a diſcent of rhe diſſeiſor of a rent or thing 
which lyerh in grant barreth nor the difſeifee, yer if 
a Baſtard crgne, dye ſeifed of it, this barrs the Mulzer. 
If two Daughteis, whereof one is a baſtard ergae, 
enters and dyes, before or after partition, the Mer 
3s barred : Otherwiſe, if rwo Daughters, and one 
of them had no colour of partition, if baſtard cigne 
dye in the life of his Father, having iſfue, who en- 
ters after the death of the Farther, and dyerh ſeifcd, 
having iſſue, Drave, if the Mulicy be barred, Mu- 
lier is barred by deſcent, before entry of the Son of 
the baſtard cigne, as if iſsue be in entre ſa merezor 
the Wife of the baſtard endowed, 


Joba Talbets Caſe, 7 Jac. in Second deliverance , 
fol. 102, 


Ord and Tenant by Homage, Fealty, and Herrior 

ſervice of 59 actes, the Tenant inſeofteth the 
Lord of three aeres, and after infeoffeth the Plain- 
riffs father of chree other acres, parcel, &c, who dy- 
erh, the Lord diſtreineth for Herriot, the Plaintiff 
brings replevin, and good 1, All intire ſervices to 
render an intire Charrel of profit, or pleaſure, by a- 
lienation of part ſhall be multiplicd, and by purchaſe 
of part by the Lord, extinft. 2. Perſonal ſervices 


| for the publique good, which are inrire, as Chivalty, 


Homage, and Fealry, ſhall be multiplyed , and nor 
extinct, 3, Other perſonal ſervices, as Butler, Sew - 
cr, 


—— % 3 


314 Deftor Bonhams Caſe. 


er, &c, ſhall nor be multiplied, bur ſhall be exting, 
So of a perſonal office, and manual labour. 2. There 
is no diverſity between an intire Charttel , be ir an- 


nual or nor, as if it be to render a Hoile every five 


year by purchaſe of part, it+ſhall be extin&. 3. If 
the Father of the Plaintiff had been fi:ft infeoffed , 
and then the Lord, the Herriot had remained , he. 
cauſe there the Father of the lainriff, held by a 
ſeveral Herriot before che Lord was infeoff-d, 4. But 
Herriot cuſtome, by purchaſe of parr is nor exting, 


Dottor Bouhams Caſe, 7 ac. fol. 114. 


T He Preſident and Cenſors of the College of Phy. 
 fitiansin L. by colour of Letters Patents of H,8. 
and the Statutes of x4. H. 8 and 1. Mar. fined and 
impriſoned Door Boxybam, for prattiſing of phylick 
in L, without their allo.vance, ( the fine ro be paid 
to them, } and alſo for contempr made to the Col- 
ledge, whereupon he brings falſe impriſonmenr,and 
adjudged for the Plaintitf. | 

7. Whether a Door of on: Univerſity or other, 
be within the aQ, : 

2. Admitcing that he is, whether he be within the 
EXCeption in 14. H. 8. Juſtice Daxzel hcld , that fuch 
a Doftor was nor within the body of the a;and if he 
were, yet he is within the Exception, but 3 a76#5!0s 
E coxt7a,for both points : Cooþe ſpake nor to them, but 
they all agreed that th: Aion was maintainable for 
two other points. | 

I. Whether the Cenſors have power to: fine and 
impriſon, 

2. Admitting that if they have purſued ir, The 
Cenſors have no power in this caſe to impriſon the » 
Defendanr, for they have no power to puniſh by tine 


and Impriſonment, thoſe who praQiſe without oy” 
x 


Lib.g 
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licenſe,bur rhoſe prafiſers who miſadminifter phyſick 
\ 1, Becauſe the clauſe that nene ſhall praiſe with- 


#8 out their Licenſe, and the clauſe which giverh ro 


them rhe ſaid power, are diftin& clauſes, 

| 2, The firſdclauſe impoſerh another penalty, and 
51. every monerh rhar he pra@iſerh , bur leaverh 
the evi] adminiſtration of Phyfick to be puniſhed 
by the Colledge. becauſe this is uncertain. 

3. Tomake one puniſhable by rhe firſt Branch, he 
ought to practife by a moneth; otherwiſe it is, by the 
ſecond, 

4. By this way they ſhall be both Judges and par- 
ties in one cauſe, 

' 5, If Door B, ſhall be puniſhed by 5 /. by the 
moneth, and alſo art thcir pleaſure, he will be ofren 

uniſhed for one offence. 2. Admitting that they 
fad power, yct they have nor purſued it. 1. Becauſc 
the Preſident , who hath no power, joined with them, 


2. The fine was impoſed for not appearing before 


the Preſfident,and Cenſors,and the Frefident had no 
power, 3. Half of the fine belongs to the King ; 
and here all is to be paid ro them. 4. The Iimpri- 
ſonment ought to be preſently, as upon the Statute 
of 17", 2. Cap. 12. 5. Their authority being by Payenr 
and Srarute , their proceedings aught not to be by 
Pars]; and the rather , becauſe they claim aurhericy 
ro fine and impriſen, | | 


© 6. It ſhall be raken ſtrily,becauſe againſt the li- 
berty of the Subje&, therefore before 1. Mar. the 


 Goaler was not bound; to receive them 3 and this 


doth nor enlarge their power , bur that the Goaler 
ſhall forfeir double the Amerciament , if he refuſe. 
Admitring the replication voyd, although thar the 


' Colledge demurr upon it, yer the Plaintiff ſhall 


have judgement, becauſe in the barr , the Defen- 
dants have ſhewed that they have impriſoned _ 
with. 


316 TheCaſeof the City of Lyndon, Lib.s. 
without cauſe, for upon all the pleading, i: appear. 
eth, that he had cauſe of a&ioni ;3/ bur if a barr be 
inſufficient, and by the replication ir appears , that 
the Plaintiff had no cauſe of Aion , he ſhall nor 
have judgement -: A Count may be-magde good by 
barr, and a barr by replication in matters of circum. 
Rance, but not of ſubſtance. See there ſeven things 
obſerved by Coke, forthe better dircRion of the Pre. 
fident and Comminalty of the ſaid Colledge here. 
after, | 


The Cafe of the City of London, 7 Jac. fo. 121, 


T is a good cuſtome within a City, that a Foreiner 


rai), and it is good alſo upon pain of 5./. but ir is not 
good by Charter z therefore Citics which are incor. - 

poxate within time of memory, cannot have ſuch pri. 
viledges withour Parliament : ſo of a cuſtome; that 
goods forein bought and forein ſold, ſhall be for- 
feited : ſo one may preſcribe to have a Bake-houſe 
ina Town, and that no other ſhall have one there, 
and the Statures which provide that every one may 
ſell in retail, or in groſs, extend only to Merchants, 
Aliens and Denifens, who. export and import things 
vendible, Three. inconveniences by confluence 6f 
people to London, &c. 


The Caſe of Thetford=School, fol.130. 8. Jar. 


And of the yearly value of 25 {.in Az. g. El. 
was deviſed by the will of Thomas Fulmerſtone, to 
certain perſons and their Heirs for maintainance of a 
Preacher four dayes in the year, of the Maſter" 
and Uſher of a free Grammar School , and four 
poor people, iz; Two men and two women , and 
| a 


0 


_— the ſaid City ſhall nor ſell things bye: 


Lub.8. | Tarners Caſe. 317 

aſpecial diſtriburion was made by the Teſtaror, a- 
mongſt them of the ſaid Revenues, ( Viz.) Io the 
Preacher one certain Sum, te the Scheol-maſter and 
Uſher other certain Summes, and to the Poor, &c. 
amounting in To to 35 l. per annum , which was 


the annual profits of the Land at that time; and af- 
rer, the Lands became of greater value. ( Viz ) 
190./. per annum, - Queſtion, , whether the Preacher, 
School- maſter, Uſher, and Poor, ſhould have only 


the Summes appointed to them by the Founder, or 
that the revenew and profirs of the Land ſhall be 
imployed to the cncreaſe of the Stipends of the prea- 
cher, School-maſter, &c, or in what manner the ſur- 
plnſage ſhould be imployed. And it was reſolved, 
that the revenue and profic of the ſaid Land ſhould 
be imployed ro the encreaſe of the: Stipend of the 
Preacher, School-maſter, Uſher, and Poor ; and if 
any ſurpluſage remain, the ſame ro be expended to 


the maintenance of a greater number of poor, &c. 
and nothing thereof to be converted to the Deviſees, 
or their own uſe: and this reſolution is grounded up = 
on apparent reaſon, for if the Lands ſhould decreaſe 
in value, the Preacher, School-maſter, &c: ſhould 
loſe; ſo when the Lands do increaſe in value, (Pa- 
2 ratioze ) they ſhould gain, Vide Statutum Templa- 
1orum, ita ſemper quod pra & celeber ima voluntas as- 
natornm 18 omnibus texeatur & perpetuo ! ſauttifſume 


. perſevere. 


Turners Caſe, 8 Jac. Com: Banco, fol, 132. 


] N Debr againſt an Adminiſtrator he pleads reco- 
veries had againſt him in the Courr of C. which 
\amounts to all which he had in his hands ; the Plain- 
UF replyerh, that one is by Covin, and that the 0- 
ther recoverer had accepted a compoſition, and _ 
the 


l 


313 Mary Shipleys Caſe. Lib.$ 
the Defendant delayed to accept a Releaſe to de- 
fraud the Plaintiff : adjudged for the Plainriff, 14 || and 
Although thar. rwo recoveries are without covin, {| had 
yer rhe. compoſition ſo operates z that nothing ſhall | adn 
be accounted adminiſtred, bur only. ſo much as he 
hath paid by compoſition , and rhe converting of || ſtat 
any part to his own uſe, and the deferring to accept |} hel 
a Releaſe, is againſt the office of an Execuror, and but 
ſhall not aid him. 2, The barr is inſufficient, be- | | 
cauſe he hath not ſhewed thar the Courr of C. had red 
power to hold plea of deot. 2. Becauſe he hath not | con 
ſhewed that the Teſtator was bound in an Obligati- | pea 
on; and if it were only upon contra, the Admini- I »5! 
ſtrators were not chargeable in debt. 3. Be the repli- || ft 
cation evil, yet becauſe rhe Barr is inſufficient, the 
Plaintiff ſhall haye judgement, becauſe he had nor go! 
ſhewed any thing againſt himſelf , bur if it appear and 
by the replication that he had no cauſe of Action, he Þ ſel 
ſhall be barred. his 


Miry Shipleys Caſe, 8 Jac: fol. 13 4: 


N a&ionof Debt againſt an Executor of 200, i5- 
the Defendant pleaded, Plene adminiftravit ; the 
Plaintiff replies, that rhe Executer had afſers , the 
Jury found affers to the value of 172 /. judgement | T 
was given to recover the whole Debr of 200 /. and 
damages, and cofls of the goods of the Teſtator, S. 5 
&c. Ft fe on, then the damages of the proper goods _ 


of rhe Defendant, "u 
Sir Jobn Nedhams Caſe, 7 Jacobi, Com. Banco, £ 
fel, 135. 'S & 

N debr as adminiſtraittix upon adminiſtration conm- 8 


| bovinar by the Biſhop of KR, rhe Defendant oe 
hd ;  4q- 


LIMI 


Is 
[- | 


LIMI 


lib.8. Sir Francis Barringtovs Caſe. 3Ig 


4dminiſtration commitred vn oe by the Dean 
and Chapter of C. ſede vacante, becauſe the Inceſtare 
had born aotabilia, &c. the Plaintiff replies,that thac 
adminiſtration was repealed: ad). for the Plaintiff, 

t. Reſolv, Becaule it is not ſhewed that the Inte= 
tate had bona notabilia,efc. it ſhall be intended thar 
he had not, and yet the adminiſtration is not voyd, 
but voidable. 

2, Before the repeal of adminiſtration commir= 
ted by the Metropolitan, the inferior Ordinary may 
commit adminiſtration , becauſe- this is by the re- 
peal declared voyd, ab no, and an adminiſtration 
1s but an authority which may well commence ix 
faturg. | | 
3. The commirring of adminiſtration ro the obli- 
gor hath nor extinguiſhed the debr, becauſe it is in 
anothers right; otherwiſe it is , if the Obligee him- 
ſelf make che Obligor his Execuror, becauſe rhis is 
his own a&,De bonus defundtt triza drſpoſetio. 1,Neceſ- 
ſtatis, ut Funeralia. 2. Wtlitatis, that every one ſhall 
be par'd in due order. 3. Volantalio, as Legacies, 


| Sir Francis Baringtoas (aſe, 8 Jac. Communi 
Banco, fol. 136. 


He Lord R. granted wood within a Forreſt, in 

which the Plaintiff had common , which granc 

is confirmed by Stature, rhe grantee curs wood, and 

incloſes it, the commoner ſhall loſe his common for 
ſeven years, | 

I, Reſo!, The grantee had an inheritance ro take 

in another ſoyl, and the ſoyl is to the Lord R, 


2, Although the grantee had nor the inheritance,yet 


the Statute extends to him, and he may incloſe; for 
the Statute is, or any other perſon to whom wood is 
fold, 3. 224 E. 4+ Cap, 7, Exrends to wood which 

one 
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one had in ſeveralty, and nor where another had 


common there: for at the common Law,one who had 


wood in a Foreſt cannor incloſe againft a Commo- 


ner; bur if it be his ſeveral wood , he might incloſe, 


paruo foſſats, e&c. for three years. 

4. The ſaid Statute is as a conveyance between the 
King and his Subjes , _ which taketh nor away the 
right of third perſons, as the Commoner here is, 

5. In theſaid Starure there is a clauſe rhat he may 
incloſe without ſuing to the King, or other owner, 
ſo that power is given againſt them, and not againſt a 
Commoner, Beaſts of Foreſts. are Hart, Hind, Hare, 
wild Bore, and Wolf : of Chafe, Buck, Doe, Fox, 
Martin, and Roe, | 

6. By the Statute of 35 H. 8. cap. 17, he is bar- 
red of his Common, which provideth that no Beaſts 
- ſhall be ſuffered ro come there for ſeven years, 

7. The Starures which concern Foreſts are gene- 
ral, becauſe they concern the King, 
{hall rake notice of them. 


Dottor Druries Caſe, 8 Far. fo'. 141. 


Odgor Dy#u;y recovers againſt B, who is ourlawed, 

and taken by Capias #!lagatium,and eſcaperh, the 
Utlary is reverſed, Dofor Drury ſuerth execurion, Þ, 
brings an 41dita querela, adjudged rhar it lyerh nor. 
It was reſolyed, that if A be in execution at the ſure 
of B, upon an erroneous judgement, and after eſcape, 
and after the judgement is reverſed by a Writ of er- 
ror, the aRion againſt the Sheriff is cxtin&t, for ke 
may plead Nu rzel. reco de 5; Bur until it be rever- 
ed, it remains in force , be it nzver fo errone- 
ous; and if the party have judgement and execu- 
tion upon the eſcape againſt the Sheriff or Goaler, 
ang after the firſt judgement is reverſed , yet foraf= 


much Þ: 


id 


and the Court _ 


| JRAAL 


lib;8.  Davenports Caſe. 1+ "B21 
much as Judgment upon this collateral coing is Cx- 
ecured, ir ſhall remain in force,notwithſtanding the 
reverſal of the firſt, 7 H, 6. 4. Yer it ſeemeth to me, 


he have may remedy by .Audita quezela, for that the 
ground and cauſe of the collatera adion is diſproyed 
by che reverſal of the firſt Judgment, a difference 
berween mean as, compulſatory, . and voluntar 

and berween a recovery by eigne title, and reverſal 
of a recovery, | J 


Davenports Caſe, $ 7acobi, fol. 144. 


!FEnant for years of an ayowſon granteth proxi- 


mam aduocationem & donationem,ſs.eadem Eccleſoa 
toutigertt vacua fores durante termao,&cand after- 
ward ſurrenders hisrerm , yer if the prochein avoid- 


' ance be within the term, the grant . is good 3 for 


years cannor derermine, but the effluxion of time, 
and the Law implies a limitation, if the Church do 
become void-, during the term :, For expreſſ:o eorum 
que tacite inſuxt,aihil operatur : Likewiſe if a Lefſee 
tor years grant a rent-charge, and after ſurrender, 
yet for the benefit of the grantee,the term hath con- 
tinuance, alchough'a 7c veritate, it 15 determined, 


| and the grantor himſelf ſhall nor derogare from his 


0.yn grant, to make it yoid at his pleaſure. 


The fx Carpenters Caſe, 8 Jacobi, fol.1.46. 


J7 was reſolved, when entry, authority, or licenſe, 


tis given to any by the Law;and he abuſe rhe ſame, 
in this caſe he ſhall be a Treſpaſſor ab initio : Bur 
where entry, authority, or licenſe, is given by the 
party, and he abuſe the ſame, there he ſhall be py- 


iſhed for his abuſe ; bur he ſhall not be ſaid ro be 
arreſpaſſor ab znztio; m_ the diverſity 8 ET 
ho | - tho 


*% 
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the Law doth judge by the aft ſubſequent,quo anime, 

or to whar intent he enters, ata exteriora indicazt in. 
zeriora ſecreta; Bur when the parry giveth authority, 
&c.rodo a thing, he cannot for any ſubſequent 
cauſe puniſh the fame. CO 

x. The Law doth give authority of entry ints a 
common Inn, Tavern, &c. 

2. The Lord to enter and diſtrein. 

3. To an owner of the Soy, to enter and diftrein 
damage-feaſant. 

4. Tohim in reverſion, to view if waſte be com- 
mitted. 
- $8 Toa Commoner to enter into his Land to view 
his Carrel, ww 

Bur if he thar enters into an Inn, &c. do treſ- 
paſs, or take any thing away ; or if the Lord thatdi- 
Kreins for rent, or owner for damage-feaſant , la- 
bour, or kill the diſtreſs ; or he that enters to view 


waſte, bruiſe the houſe, or ſtay there all nights or 


3f a Commoner fell Timber; in theſe caſes, and ſuch 
like, the Law jadgerh that he entred for the ſame 
purpoſe z and therefore the a& thar doth 'demon- 
irate, this is to be a Treſpaſs, and he ſhall be a 
Treſpaffor ab 73:t:e : It was reſolved, that the won- 
feaſons,or nor doing of a thing, is not any Treſpaſs, 
where the Law giveth licenſe ot authority ro enter, 
(viz,) ro deny to pay for Wine ina Tavern, is not 
a Treſpaſs, but the Yaveiner may have art aQion 6f 
debr, 12 E. 4+8. If a Taylor over-yalue the ma- 
king of. a gartnent, and the neceflaries thereunto , 
he Mall not have an ation of debr for his own yas 
lues, unleſs it be ſpecially agreed upon before, bur 
he may derain che garment, nncil he be paid or 
ſatisfied; and if the party ſuc for rhe ſame , the 
Jury ſhall ſer. down the value, and the Taylor ſhall 


hive no mort, bur be barred forthe reſt ; Likewiſe. 
| aſl 
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Lib.8. FEdward AlthamsCaſe® 323 
an Oftler may derain an Horſe, &c. Tender of ſuffi« 
cient amends for damage-feaſant, before the diftreſs 
taken,is good, and the taking of adiſtreſs afrerwards 
is wrong z tender afcer the taking of a diftreſs, and 
before the impounding,maketh the deraining wrong, 
bur not the taking ; bur render after the impound- 
ing comerh roo late, for then the cauſc is put ro the 
tyal of the Law, 


Edward Alrhams (aſe, 8 Zacobi, fol. 150. In Dower 
and pleaned. 


N: Seiſed in fee of Lands in W. and G. deviſerh 


Yche Lands in G, to his younger Son for life; ir 
was agreed between the eldeſt Son, and the Widow 
of T. N. that ſhe ſhould releaſe her Dower in W. 
the releaſeth unto him, Omnes attiones demand, ere, 
nec non omnem dotem &- titulum dotis,e&c.de aliquibus 
terris zz 17, borh the Sons dye, ſhe brings Dewer of 
the Lands in G, and judgment given for the de- 
mandant, 

I.Reſol.A Releaſe of all ations ro him in the re« 
verſion barrerh not Dower, becauſe ſhe had no cauſe 


of aRion _— him, but againſt the Tenant of the 


free-hold;bur a releaſe cf all her right to him in the 
reverſion extinguiſherh Dowergfor a releaſe of right 
barreth a&ions, bur a releaſe of gRions barreth nor 
4 right, if there be other meansro come to itz other= 
wiſe not; . as if the difleiſee releaſe all a&ions to 
the heir of the difſeiſor, the right is extinA; other- 


wiſe it js if the releaſe be ro the difſeiſor, and a dif« 


cent after 3 or if the Releafe be to the Leflee for life 
of the heir 3 a Releaſe of all aQions real and per- 


\fonal, is no barr in a Writ of Errour, bur a releaſe 


of a Writ of Errour is; a releaſe of a&ions is no barr 


to have Execution; if he be not pur ro a Sire faciass 
T's... arcleaſe 


5 


224 Arthur :Blackawores Caſe. Lib.8, 
a teleaſc of a thing'due before the - time of payment 
thereof, is good 7.:Pnerela is more than an aRion,for 
by thar rhe cauſe of ation is releaſed z by releaſe of 
ſures; execiirions are; þarred, for none ſhall have ex- 
ecution withour ſure for ir, ſo it is of all duties ; bur 
areleaſe de quere!#5s-infe#is,: in thar caſe barreth nar 
dower; by releaſe of tirles dower is-barxed, and þy 
releaſe of demands, which is the moſt ample releaſe 
of all. 
---: 'The collateral agreement is nor of any force os 
effe&, bur general words ought to be qualified by apr 
words contained in the ſame Deedzas in this caſe,my- 
hz contiagentiper. morters didki T.-uvirh met de altquby 
101151 W.ercand ſfo.cxtends not te any-Land inG. 
but-reftrainerh. the general words to the Lands in 
W. only : Puando carta continet gentralem clauſulan 
poſteag; deſcendit ad verba ſpecialia, que clanſy!e gt- 
nerals ſunt conſeatante,. interpretanda eſt carta ſecun- 
dum werba ſpecialia': ,AS if a man grants a rent # 
maneria de D. percipiendums in 1oo Acres parcel 
- thereof, with clauſe of diſtreſs in the 190 Acres, the 
rent ſhall iffue.our of rhe 100 Acres only, 


Arthur Blackhaimores Caſe, $ Facobi; fol. 156, 


He Defendant is named Gent. in the original 

2 Writ , but by negligence of the Curfitor heis 

out-Jawed by .the name of Knight; this is amendable 
at the Common-Law 3- bur; in caſe of the King, des 
fault of the Court: was amendable at the Common 
Law, as erroneous entrance of the continuance, e- 
{oyn, ec. and any: part, of rhe® Record the ſame 
rerm ;:- and - therefore. divers Statutes of amend- 
ments were made,one ofithe laſt whereof was, H.6; 
cap. 12. which was more large, and extends to pro- 
cels, and to ſeven other things, to Records,. Pleas, 


Parols, lt 
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Parols; Werranrs of Arturney,to Wrirs original and 
judicial, Pannels, and Returns ; that is, where 4& 
was the-mſ-priſion of the Clerk, and only the. de= 
fault ofthe Clerk by negligence'is amendable , . bur 
not by his neſcience 3' as if an. action be: breughr 
apainſt executors in the debet and detznet ; . or ifirbe 
falſe Larin:,bur if a word which is not: Larin'be writ- 
ten-for a-Latin word, this is amendable; as Imaginn- 
zit, for Imaginatus eft : in a Wrir of Treſpaſs againſt, | 
divers, if it abate for default againſt» one, \it ſhall 
abate againſt all ; bur if it be for matter in faR.ons 
ly, as for miſ-naming one Defendan, 'ir ſhall abate 
only againſt him 3 omiſſion or addition: which doth 
not alter the form, is amendable,: as if: Dez 'gratia be 
omitred: Voluntary or negligent keeping of Records 
by the Clerk, is amendable'by other parts of the Res 
cord, or by exemplification z Count. er plea in barr, 
&c. which wanteth ſubſtance, ſhall not be amended 
n another term, bur default in the-colour ' (becauſe 
this is the defaulr of the Clerk) ſhall bez a Record 
ſhall be amended in another term by the Paper- 


#-Book, and a thing apparent re. be'the- fault 'of rhe 


not remedied, 


Clerk, ſhall bs amended in another term,as ren uy- 
Wnt dei hoc, &c. & preditins fond groquerent. Nif 
prizs ſhall be amended by this ſtarute, if power be 
given to the Juſtices to proceed, etherwiſe not; as if 
lue' joyned in the Record be miſtakeninthe 1 

þilus, ir ſhall not be amended, bur miſ-prition of da« 
mages ſhall be, becauſe this is not -materiab xo che 
flue, and it is the defaulr-of rhe-Clerk : Warranr of 
Atturney, and Rerurns, are amendable by this ſta- 
te, bur if there be none ar all, it is' our of. the ſta« 
wte; and becauſe this ftature leaverh many cafes 
wihour remedy, the ſtatures of 32 H:8.' cap. 30-and 
18E1, cap. 14, were made ; Ten miſprifions as yet 


Y 3 1, Variance 


LIMI 


326 Might: Cafe. Lib.8.] 
x. Variance material berween the original and the 


Count. 
2, Want of ſubſtance in the original or Count, 
3- Inſufficient Tryals. 
-- 4+ If a Coroner returas the Jury where the Shes 
riF ought. 
5. Lack of fiame of the Sheriff to the return, 
6. Where no return is inderſed upon the Jen 
facias 


7 When one who is not returned, giveth a Vet. 


dit. 

8. Pleas of the Crown. | 

9. If icappear to. rhe Court, that he who hathy 
Verdict, had no cauſe of ation. | 


Caſes in the Court of Waras. 
Mights ( aſe, 7 Jacobi, fol. 163. 


My | oat : If I. M, purchaſe Lands to him, aw 
b Infant in fee it cannor be averred that thi 
was to take away the Wardſhip, becauſe he ner 
was ſole Tenant ro the King. 

' 2. Nofcoffmentthat I. M. can make of his Moiy, 
can be averr'd ro be by colluſion, &c. becauſe aig 
eur feoffment no Watſhip ſhall be 3 and alſo th 
$taruce ſpeaks of ſole ſeifin. | 
'. 3- Afﬀcoffiment toche Wife or younger Child ea 
not be avetred co be by covin, &c. upon conſtrut 
on ef the Seatute of 32 & 34 H. $. where colluf- 
on cannot be averted by the Statute of Marlebridg 
kr. cannor be now to ſeize all the Land, bur it m 
be for the third part which belongs to the King : 
a third parr be left tothe King > no averrmentd 


ib. $, 
nd the 


' Lib. 8. 


Digbies Caſe. 


327 

| covin may be for the other two parts, the Father 

| makes a fcoffment ro divers uſes, the remainder to 
his ſecond Son, and dycth, his eldeſt Son dyes, the 
ſccond Son ſhall nor be in ward by averment of co« 
Vil, 


Dighies Caſe, 7 Jacobi, fo. 165. 


FEpanc of the King conveys his Lands to the uſe 
of himſelf. for life, the remainder ro his Son and 
Heir in tail; and after is attainted of Treaſon, the 
King ſhall have no wardſhip of any part of the Land 
by 32 & 34 H. 8. becauſe there is'no heir,and live- 
ry muſt be ſued in the name of the heir , bur the 
King ſhall have wardſhip in ſuch a caſe before 26 H, 
8.becauſc there was an heirs | 


The Earl of Cumberlands $aſe, 7 7ac. fol. 166. 
F . 2. granted the Caſtle and Mannor of S. in tail 


roR., C. H.s6. granted the reverſion ro T, C. if 
the tail be good, if not, he grants ir in poſſeſſion;this 


1s good one way or other, and fo are many patcnrs 


from time tro rime. 
Paris Stoughters Caſe, 7 Jac. fol, 168. 


Y Mandamus it was found, that P. S. dyed ſciſed 

40 El.and held of the Queen in common focage, 
7 Jacobi a Melius inquirendum was awarded, whether 
he held of the King by pag ſocage,or in chival= 
ry, and ir is found that he held of the Queen by chi- 
valry, This Writ of Melius, &c. is repugnant , 
and giveth no authority to find this Office,becauſe a 
Tenure cannor be of the King,in the time of Queen 


Elizabeth; and therefore 0 IRONY —_ 
p | 
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cþd ; bur if the firſt Melrus be good, ng other ſhall 
ifſue. 1, For avoiding Infinirencſs. 2, A Diemlan- 


k:, &c. ſhall nor ifſue upon a D!em,8&c, Nor a Man. 


aanius upon a Mandainus; fo a Meltins, &c. ſhall not 
ifſue upon a Melivs, &c, 3. If an office be found 
againſt a ſubje&; he ſhall have a traverſe; and if up- 
on char it be found againſt him, he hath no remedy: 
So the King ſhall have bur one office, and a M1izs, 
and no inoregalchough that a renure be found of two 
ſubje&s, or one that hach an Quſter le maine , the 
King ſhall nor reſeiſe without a Scire facias, = 


Tourſons Caſe, 3 Fatobi, ful, 170, 


F Tenant of rhe King commir Felony, - 1 7acob: , 

and after is attainted A7. 3, for the ſame, and after 
in An, 4. all is found, by office. Now this office 
ſhall have relation to che rime of the Felony, to 
avoid all mean alienarions and incumbrances , but 
for the mean profits it ſhall have relation ro the 
time of the Attaindor ; for then the Kings title ap- 
peared of Record, and the like Law is of an 1decot, 
But incaſe ofa ward within ape, the King ſhall haye 
the mean profits from the death of the Aunceſtor, 
becanſe he hath it by reaſon of his Seigniory, and 
he loſerh the rent and ſervices in the mean time; the 
difference is, when the King ſciſerh -jure procetions 


C 


71s rect ſen lil. 


Sir Gerard Fleetwoods Caſc, 8 "acobz, fo.l7 i. 


Or william Fleetwood, receiver of the Revenues of 


ſcfſed of a Meſſuage, and certain Land in Hacrow in 
Gom, Mid, fora terin of years; 'in Airy on 
| Y & a 


 Tegte,or Nomine difirigtions, and when Ratiane Price 
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' hebecame a receiyer general, avd was bound . in 2& 


Obligarions of 200 l. a peece to make true Account, 


- &c. And after upon ſeveral accounts he became in- 


debred in great ſumms of \mony to the Queen, and 
being ſo indebred in confideration'of' 1100 le did 
bargain and ſell the ſaid leaſe tro Fames Pemberton, 
which by mean conveyance came to Sir Gerard Fleet- 
wood. Queſtion, Whether this leaſe, &c.,was exrend- 
able and liable tothe Kings debr,&c. andir was re- 
ſolved, that the ſaid ſale of the term was good 
againſt the King, becauſe the rerm' was but a Chat- 
tcl, and the ſale of the Chatrtels after judgment, Bg- 
24 fide, is good, but nor after Execution awarded, 

And Cooþ,Chief Juſtice, ſaid, That'a Receiver, or 
other accomprant which is indebred, ſhallnor be in 
worſe caſe than a Felon or a Traitor, that may after 
Felony or Treaſon, and before convidion, ſell, Bozz 
fidey for his ſuſtenances&c. his Charrels, either real, 
or perſonal. 


Hales Caſe, $ Jacob, fo. 172, 


'He Heir Ward comes to full age,and renders his 

Livery, and bargains, and ſells, and dyes, the 
intereſt of the King 1s determined , and Bargainee 
ſhall not anſwer for the mean profits; for the Heir 
had done all that he could do, and no defaulr in 
him, otherwiſe if he had not tendred it, 


Sir Henry Conſtables Caſe, 8 Jacobi, f0. 173 


He 'Son of the Tenant of rhe King is made a 
Knight in the life of his Fatherzthe Father dyes, 
the Son within age tenders his livery, by thar, the 
mean profits are ſaved, and the King ſhall not have 

the rates within age, | 
Firgil 
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Virgil Parkers Caſe, 8 Facoi1i, fol. 173. 


Vue! Parker ſciſed of the Mannor of Fufbel] in 
" V fee holden of the King in chivalry of his Dutchy 
of Laucafter, maketh a feoffment of the one half to 
the uſe of himſelf for life,and after to the uſe of M1 
3 Coney (whom he intended to marry) for her life - 
for her joynrure, and after he married her, and then 
leaſed the other half to I. C. for years, for payment 
of his Debrs and Legacies, and dycd, his heir within 
age. Queſtion, Whether the King ſhould have the 
third part our of the Mannor ſo leaſed only, or our 
ef the whole; and it was reſolved;that it ſhall be our 
of the whole Mannor, although the ſtate of the 
, Wike was precedent, that is, cqually our of both 


| parts, CE 


The End of the Eighth Bock. 


 Lib.'9, 


vITs 


THE NINTH BOOK. 


Dowmans Caſe, 28 Fliz. Communi 
Banco, fol.7. an Aſſiſe pleadea, 


Title by a recovery,ſuffered by 
PV. te certain uſes,the Plain- 
tiff confefſeth the recovery,and 
ſaith, Thar it was tothe uſe of 
the ſaid P.in fee,and traverſerh 
thar it was to the uſes mentio- 
ER 1. by thc Defendant,the Jury 
found that ir was ſuffered as the Defendant had al- 
ledged, and that by Indenture ſubſequent, the in- 
tent of the parties was declared by them to be as rhe 
roma had alledged, adjudged for rhe Defen- 
ants. 

x. Reſolved : That this ſubſcquent Indenture di- 
refts the'uſes of the precedent recovery by Eſto 
pel againſt the Recovereg, and his Heirs z and al- 
though that it be granted, that a deed is.requifite to 
the privilege without impeachment of waſte, yer the 
eſtare without deed is good : No averment can be 
taken, that the recovery was to other uſes than are 
mentioned in a precedenc Indenture, otherwiſe in an 
Indenture ſubſequent, becauſe, if uſes were declared 
by a precedent Indenture,ne Declaration after ſhall 


 deveſt them ; ſoif P, V, had charged the Land, wa 
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then had made ſuch a declaration, this ſhall nor de« 


veſt eſtates of grantees, 8c: but no declararion;Ygj 
he uſes by declaragion ſubſequeir, be.deveſted,& Y 

"2. In all aQtiopgberween all perſons; and in, all 
ſues the Jury may give a verdi@ at large, andthe 
ſtature of W, 2. cap. 30. which giveth ic in Aflize, is 
but an affirmance of che Common Law, bur a Jury 
cannot find a thing impertinent to the iſſue, 

The death of Sir ames Eyre, Chief Juſtice of the 
Common Pleas, with an amplc and memorable En- 
comium of him by Sir Edward ({'90þ, ec, Vivit poſt 

faxera Virtus. 


Anna Beding fields Caſe, 28 E1:7 fofag. 18 dowrr. 
Common effoyn is allowable;m dower, and rhe 
-Iftature of x2 E. 2. is ro be intended of an effoyn 
in the Kings ſervice; -for the ſtartre{@h'imprerogas 
tion of the right which 1s properly this efloyn which 
is fora year and a day. DOTS, Ore : 
2, If the tenant of the King dyed ſeiſcd of divers 
Mannors,and it is found by office that he dyed ſeiſed 
of one, in dower brought againſt the Heir of full 
age he ſueth a circumſpecte agatis;this extends not to 
mote than is in the office, for this Writ is in the na- 


rure of an ayae prayer, and the King hath no right to | 


ſeife more than is in the office,and as ro this Mannor 
it:was objeed; that ir ſhall be allowed, as well as if 
the Heir be within age, for in this caſe, by the fta- 
ture of preropat Reg cap. 4.that the Feme may be 
indowed in Chancery :' It was anſwered, that by the 
Narure of Bigamzs, cap. 4.-ayd ſhall-nor be granted 
of the King in that caſe; - and therefore before the 
ſarute of pre70gat, the Kingnor other Lord could 
net indow the Feme, if the Heir were” of full age, 
becauſe he is not then Gardian, and. the ſtature of 
ON þre70e4t. 
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' prerogat, giveth power:to the King to indow the 


Wife in ſuch caſe; if ſhe will , and not otherwiſe, 
Where the Heir pleads to dower,detinue ofCharters, 
they, ought to concern the ſame Land, and this plea 
15.tq be allowed, becauſe the Feme who deraineth 
harters, is not to have dower, and alſo 
for, the privity which isTherween the Heir and 
cr, 
2, The Heir ought to ſhew the, certainty of the 
harters, or that they were ina Cheſt. 
' 3, None but the Heir himſelf ſhall have this plea, 
nor.the Heir himſelf, if he cometh in by purchaſe, 
or if the Feme had them by his delivery; nor if he 
comes in as Vouchee having no Lands in the fame 
County; or asa Tenant by receipt, becauſe in theſe 
caſes he cannor plead as he ought, that : he is ready 
t9.reader dower. | 
4.A Gardian ſhall nor plead ir, becauſe the Chars 
ters do nor belong unto him; bur he may plead de- 
tinue of the Ward, and if- it be not reſtored unto 
him unmarried, the Feme. ſhall loſe her dower, and 
after, the Tenant waved this plea, and pleaded #7 
ques accouple, in loyal Matrimony, and the Biſhop of 
N. certified, that they were lawfully married,where- 
upon the Demandanc had judgment. 


w +4 


4.534] 


Caſe of Avowry, fol. 20. 


| F there be Lord and/Tenant by Fealty , and Renr, 
- and the Tenant make ,a leaſe for years, and the 
Lefice harh done his Fealty,and paid his Rent conti- 
nually,and yer the Lord diſtreineth the Peaſts of rhe 
Lefſec for the Renr.,, and avows upon a meer ſtran- 
ger, as upon his very Tepant, WIESc Ls 
. Queſtion,Whether the. Leſsee be without remedy, 
oritis a poſition in Law, that a ſtranger to. the. 
| ayvowry 
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334 Abb,of Strata Marcella's Caſe. Lib.g, 
vowry ſhall nor'plead, but Hort de ſor fee, &c.Bur it 
was reſolved, that the Leflee ſhall be relieved, and 
he muſt alledge; thar the Leffor is ſciſed of the Te- 
nancy,&c, and the Lord ſhall be co npelled ro ayow 


| upon the Tenant, and the falſe avowry of the Lorg 


upon a ſtranger, which is not very Tenanr, ſhall not 


hucr che Leflec againſt the verity of the caſe, quia. 


wveritas athil veretur uift abſcondl. 


If one come to diſtrein for damage-feaſant , and 


ſeeth the Beaſts, and the owncr chaſe them our, the 
party may not diſtrein chem damage-feaſant, bur is 
put ro-his Aion of Treſpaſs 3 for the Beaſts muſt be 
damape-feaſanc, ar the rime of the diſtreſs raken; he 
who diſtreins for ſervices npon freſh ſute, may avoy 
npon the Land by the equity of 21 H. 8. c. 19. if 
the Lord diſtrein when no Rent is arrear, the Te- 
nant or Leſlec may make reſcous, and ſo relieye 
himſelf, 


The Abbot of apy” Mareclla his Caſe, 34 Elix 
ol. 23. 


N a Pu warrant for claiming Waifes, 8c. and 
Felons goods, &c. the Nefendanr pleaded as to the 


Felons goods, that the Abbor of S. M. licite habwit 


&> gaviſus fuit chem until the Abby was granted to 
the King by 27 H. $. and:pleads alſo, 32 H.8.c.20, 
of reviving of privileges, of Abbies, and thar the 
King granted a Mannor parcel of the Abby, & tot,ts- 
lia,es taxta privilegia. as the late A. had, toi one by 
whom he claimed by feoffment, and pleadedi nor the 
feoffment'by Deed : Judgment againſt the Defen- 
danr, for the (Queen, ir wasſaid, Thar the Charter 


of the Defendant was voi? I Y- 


q v1 Becauſe it appears it6t what eſtate the Abbot 
ad, Y i 
2.Bccaulc 


5 
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2. Becauſe rhe Defendant claimeth (atal/a felonum 
appendant to a Mannor, becauſe he pleaded a feoff- - 
ment of the Mannor,and had not pleaded it by Deed, 


. without which the privileges do nor paſs. 


To the farſt the Court anſwered, thar it ſhall be 
intended a ſcifin in fee vnril ;the contrary be ſhewed. 
To the ſecond, no reſolution, but it was reſolved, 
thar if the King grant a Manner, & bona &+ catalla 
felmnum ditto Manerio Feftant , theſe paſs although 


| they cannor be appendant, 


Bur for the third Exceprion, Judgment was given 
againſt rhe Defendant : Ja this caſe four things wor 
thy of conſideration, | ww 

I, Thar anticnt Franchiſes ought to have allow- 
ance, as to that, ſome may be claimed by preſcrip- 
tion without record, and ſome by record only, 

a Charter of the latter ſhall nor be allowed, if irbe 
before time of memory, if it be nor allowed within 
rime of memory,as allowance in Eyre, or confirmati- 
on by the King,bur uſage will not ſerve,and no more 
ſhall be allowed than are confirmed : Obſcure wehds 


- in theſe.antient Charters ſhall be conſtrued accord- 


ing to antient uſage, and nor according to uſage at 
this day. | 
2. A man may preſcribe in Franchiſes lying m 
point of Charter, with'aid of allowance in Eyre 
without ſhewing the Original Charter. 
3- If a patent of privileges whereby they are 
or in fee, referr to a grant made before ro one 
or life only, this is good, for the relation is to the 
quality, and not to che quantity of the' eſtare, See 
there whar tryals ſhall be allowed by Law, ſuch pri- 
vilepes as ate antient flowers of the Crown, as, bona 
& catalla felonum fugitivorum, &c, if theſe come 
again tothe K, they are merged in'the Crown, bur 


© nor thoſe which were creed and creared by the K; 
| = 
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as Fairs, Markets, Parks, Warrens, and the like. 


«  Bhchnalls Caſe, 4* Eliz, com. banco, ſal. 33. 


F the Lord -avow-for other ſervices, then the Te. 

nure is traverſablc;if for more ſervices of the ſame 
nature the ſeifin is traverſable;for he may incroach, 
and ir cannot be avoided in avowry, if it be nor 
for an outragiousdiftreſs, but ſcifin binds not in Ne 
7njuſte vexes, Cefſavit, Aſlize, Reſcous, or Treſpaſs, 
bur in them he hall traverſe rhe renure; bur iſsue in 
rail, ſucceſsour of a Biſhop, &c. ſhall avoid ſcifin in 
an avowry, and every one may.that can ſhew a deed 
of rhe tenure, 'but none ſhall have a contra forman 


Feoffamenti, bur the feoffee or his heirs, an incroach- : 


ment hurterh nor, where there is no Tenure; and if 
an incroachment be of payment at more dayes, if 


they agree in the ſumm, ir doth not prejudice.Scifin | 


In an avowry: is: not traverſable generally as never 
ſeiſed of the ſervices, becauſe by that means he leas 
verh no remedy to the Lord by avowry,bur in ſuch 


caſe he ſhall diſclaim or plead out of his fee, and ſo. 


rraverſe the Tenure : he who denieth ſeifin after the 
limitation, muſt firſt acknowledge a Tenure,rhat the 
Lord may have his Wrir of Caſtoms or Services, as 
if the ayowry be for Renr, Fealty, and Sure. - 


Henſtywes' Caſe, 42 Eliz. fol. 39. 
AN Adﬀtion.of Debr was brought againſt Gage, and 
. ..- others as Executors, one'of. the Exccutors ce- 
Fuſcd before the Ordinary the probare, and the rell 
of the Executors proved the Teſtament; it was ad» 
Judged,, that notwithſtanding thae-refuſal, he. may 
-adminifter the Will afterward .at his pleaſure 3 La 
»o wncn 
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when many are named Execcurers, and ſome of them: 
refuſe, and other ſome prove the Teſtament ; thoſe 
which refuſed, may afterwards adminiſter, notwith- 
ſtanding the refuſal before the Ordinary; bur if all 
le | refuſe before the Ordinary, and the Ordinary com- 
me | mit the adminiftrationro another, then they cannor 
ch, | prove at any timezand the Execator thar proveth the 
10: | Willz oughc roname every other of rhe Executors 
Ne || that refuſed in every aftion for recovery of Debts 
ſs, |} of the Teſtator, and they may releaſe 'the debrs, du- 
-in | ties; &c. and-rhey which refuſed may have an a&t- 
in {| on by ſurvivorzand after that Executors have admi- 
ed | niſtred, and have once raken upon them the charge 
am | f the Execurorfſhip, they cannor refuſe ar any time 
che :. afrer. 0 | THT 
lif |} It is:holdenin 2 R.2. fit. Teſtament. 4, that it is 
if | bur of lare times thar the Church had the probare:of 
fin -& Teſtaments'in this Land; for *was -given by an a&y 
ver | &c. andin all the Nations it is nor ſo; but in Eng- 
-4- | | /ard;: and in many places'of England , the Stewards 


* in. cheir Courts-Baron, have probates of Teſtaments 
ſo. I in their remporal Courts art this: day. :; 
he Lynwoad,who was Dean of the-Arches and Writ in 


he | 440 Dom. 1422. did confeſs the probare of Teſta- 
menrs to belong ro the Ordinaries de- .con/uetudine 
Anglia & non de communi jure & that in orherRealms 
the Ordinaries have not ſo; and in.another place; he 
afi-mechb,that the power of che Biſhop in probare. of 
| Teſtamenrs,is,per conſenſum regni & ſusrum procerum 
42-ant:quo. And I have ſeen a Book in Latiz,publiſh- 
nd || ©, 1573. by the Reverend Father Matthew Par- 
re- | &-1 Arch- Biſhop of Caterb iry, who was, very learn- 
eſt I} <lin.macters of antiquiry,in theſe words,Rex Azglie 
de | «imerat concilio/um Ecclefeaſticorum preſes, vindex - 
lemerit atis Romane, prophiguator Religions, nec ullam 
hab:bant E2iſcopi authoritatems preter eam quama rege 
Z acceptam 
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acceptam referebant, tcſbamenta probands noi, habebant». 


adm: tr atzonis poteſtatem cuique delegare non poterants 


It was reſolved by 4itleton, Newton, and Danby, in 


} E. 4.14. that if all the Executors refule before the 
Ordinary xhey may prove the Teſtament afterwards; 
bur Þ think this is before the Ordinary hath commi;. 
ied rhe adminiſtration, for afteryards they canner, 
Fhe Executors have the T le by cheir Teſtament, 
which is remporal. Bus to the ſuing of Aftions in the 
Kings Courts; the Judges will nor admir Executors 


for to ſue, except that they ſhew the Teſtament pro. 


ved under the ſeal of rhe Ordinary duly,bur alwaies 
che Kings Courrs have uſcd ro allow the probate of 
any of rhe'Execurors to inable them all ro ſuc aRi- 
ons; but the probate of rhe Teſtament doth not give 
to them any intereſt or rirle, either ro the things in 
a&tion, or poſſeſſion; for they have all rheir title 
and mntereſt by che Teſtamenr,- and nor by the Pro. 
bare. (1 S | 
Pawer to grant Adminiſtration was granted to the 
Ordinary, by rhe a& of 32 #4.3. cap. 11. for before 
that time, when a man died inteitate, the King, who 
is Parefis Parrizy was accuſtoaied by his Miniſters to 
feize his goods, to the intent they might be preſer- 
ved, and beſtowed for the burial of the dead,for pay: 
ments of his debrs,for adyancement of his Wife and 
Children {if he had any) otherwiſe to his Kindred; 
a3 appcarerhitin, Rot:Clauſ. de 7 H, 3.in tb. bean intt- 
Flatornm capi ſelebant in manis regis, &c. And after, 
- this care and- truſt was committed ro the Ordina- 
ries, and it was reſolved, per zota1m:Cur. M. 8. and 
9 Eliz. Dyer. That the O:dinary (himſelf hath not 
any authority-ro ſell any goods -of the inteſtate,” al- 
though rhey b&in danger of periſhing;neither cn he 
releaſe any debt due unto rhe inteſtare, by a ſtarute 
in 41.31 '£4.3; #1. the Ordinary ſhall depure the 
Ts NEXT 
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Lib; 9. The Earl of $Shrwiburies Caſe. 339 
nexc ard;moſft lawful friends of the dead perfor in- 
reſftare-ro/admuniſter his goods': and the Rarute in 

' {8-21 H;8.cap; 5.is, that the Ordinary ſhall grane 
the adminiſtration to the Widow of the ſane perſon 
ſodeceaſt, 'or to'the'next of his Kin, or to both 3 as 
by the diſcretion of the Ordinary ſhall be choughr 
good, &C-+ = | 

| Read this latter ftatute,'to' whom adminiftrations 
ſhall be granted. | 


: The Fail of Shrewsbuvies Caſe, 8 Jacobi, fol.-46. © 


1.) Eſelved, that the grant 'of the Stewardthip of. 
; S$Yche Mannors of M, and B. without naming the 
County in which,&c« is good, asif the K. grants all 
the Lands of priors, aliens, -without naming the 
County ,| but the party in pleading muſt name the 
County ; /and upon #1 coaceſſit pleaded, ir will ap= 
pear by the:evidence, and by circumſtances , whar: 
Manhor was granted: buz.if he had demanded Oyer, 
and demurred, ic will be adjudged againſt himgfor ir 
ismatter in fac, and che aCts.of confirmariens \cx= 
tend nor where the County is otnitted, but where. 
the County is miſ-nam:d. | 
2, The grant from a day paſt is good; and the in- 
tent was, fx the Earl ſhall have the fees from thar 
dy; bur if that cannot be, it ſhall be good for the 
time tocoale, 3 bo OP 
3. The Earl had no power ro make Depuries z 
for three offices paſs by theſe Lerters Parents ſeve- 
rally, whereof this is the middle 3 and to the firſt, 
power is annexed ro make Depuries,' bur nor to the 
ſecond ; the words are habendum offic. pred. '( with” 
ſuch a comcraQtion.) To that the-Courr anſwered, 
that this Habendum ſhall have relation torhis office? 
foritis intended; thar the Earl ſhall exeriſe this 
is Z 2 baſe 
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340 Hickmots Caſe, *  \ Lib. 9, 


b aſetoffice by Depury:z> for if'a Sheriffiſhallido ir; # 


fortiori, an Earl, 2. Admirtingithat he cannor niake 
a Deputy; this Not uſer is nocauſe of fforfeiture;'for, 
rue ittis, When an office toucherh/admififtration'sf 
Juſtice, Non u{erwithout requeſt, is cauſe of forfei: 
titre;butif he be nox bound'ro exerciſe irwithour re- 
queſt, otherwiſe it is as here, he is not bourid by. the 
Letrers Parents rehold+Courts, until herbel-requi, 
| red : if an Office be private, and not for adminiſtra. 
tion of Juftice, Nor uſer,withour damage or requeſt, 
is no forfeirure. 4« Reſolved, Thar the Writ and 
Count were good, although they were vi &> armis, 
and the d.fference-is/berween Non fezſanr," or nepli. 
ence,' and miſ-feaſancty:' that may'be':y/i + army; 
therefore if one bring an Aion upon rhe Cafe,quas 
re 0: & armis he hindered men from ceming to his 
Fair, which is cauſa cavſans,whereby he loſt his toll, 
which is cauſa'cauſuta, and the point of the ARion, 
this is good. 5. The: Office not being meinorable;.it 
is in his Ele&ionto have an ARtion of the Caſe; or 
an Afhze, otherwiſe it, is of Land. See five. Excepti- 


ons'taken to rhe Verdi& +: Falſa Orthographia,non vi- 
_ tiat conceſſionem, and the difterence is between Writs | 


and Grants : 1//e numerus & ſenſus abbreviationug 
decipiendus eſt, ut conteſao. non ſit inaitis, and judp- 
ment was given for the Earl of Re + 


' Hickmots (aſe, 3 Facobi, com. banco, fol. 52, 


JN debr upon an'Obligation,. the Defendant pleads 
a' Releaſe, which is in'theſe, words; :The Qbligee 
Confeffed himſelf ro be diſcharged of albBonds, &c, 
And thac he wilt delarer all but one Bond, whereup- 
Qn the-Atien is brought, Which was made: by the 

Plaintiff and anocher.: - -- WO , 
i. Reſolv, Theſe wordsthat the Obligee iy” 
eth 


{RFion. © :: 


Batens Caſe. 


ſerch himſelf ro be diſcharged of all Bonds, is a re- 
leaſe, and amounteth to thatz'; that. rhe Bonds are 
diſcharged. | | 
2; The:Exceprion extends to all the premiſes,and 
not only to'the delivery, F:3-Ths 23 | 
's, ThePlainriff by confefling thar-the Obligation 


Lib. 9. 341 


was made by. another, and: the 'Defendanr againſt 
whom only: he! brought the ARtion, had abared his 
own Writ, and'afret the Plaintiff was non-ſured, 


-þ Batens Caſe, 8 Fe; fol. 53+ i" 


DHu0d permittat to abate a hoiſe-levyed, ad n9cu= 
"ment m-liberFlenements 1. Pand-now of the Phain- 
riff, and Counts, that the houſe of the Defendanc 
doth jutrie-vver the houſe of the Plainriff,and judg- 
ment given for the Plaintiff, tt 7 © 
1. Refolved, 'rhar the PlaintHf needs nor ſhew 
how he had the eſtate of I. P. - 
2. The Writ-is, ad a9cumentuys libert tenement? I. P. 
and-now of the Plainriff, and counts to the Nuſance 
ef the Plainciff only, ir/is/good; | for, the -levying 3 


*: 


m 
the rime of {;:Pyimplierh a Nufance:ro himz ahd he 
muſt ſhew/a Nofance''to himſelf ro maintain rhe 
IL1T 7: LITER 

''3, If irlappear to the Courr, that the Nuſance is 
to the damage of the Plainrift, he'needs- norſhew it 
ſpecially, asf the houſe of the Defendant hangerh 
over the houſe of rhe Plaintiff, as herezfor it appear- 
etch, that thelight-was topped;7and that the rain de- 
ſcended :Dvod conflat clare, non debes werificare, and 
the Plaintiff may abare the' Nuſance, if he will : and 
the ſtature of Teſt. 3. cap. 24. which giverh the 
Hud permittat againſt the Alience of him who levy- 


ed the Nuſance, extends nor te the Alienee of rhe 


Alienee, | 3-7 
Z 3 Poulters 
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JF one were taken for the death of a-:man,-he was 
not bailable at the Common Law; withenrt a Wrir- 
ae ailie & acia, which-ſerveth not if he-be appealed 
Or indited, 2. If he be found not | guilty! upon: the 
ſaid Writ, he was-notbailable withour a'Wrir de po- 
nends in balliuwm. 3 { A Wrir of conſpitacy. lycth not 
before acquittal, bur rhe conſpirators? may be in- 
dicted or cenſured-in the- Star-Chamber. -Confede- 
racics puniſhable by Law before Execution, ought 
ro have four incidents. 3 dx. $4 enmens bony 
... x; They muſt be declared by. ſome manner of pro- 
ſecurion, as was in this. Caſe. ', ,,. v3, 
--2>, They ought to he walicious, and.for revenge. 
2+ They ought to be. falſe againſt an Innocen, 
4: They ouglitto be our of Court ' voluntarily 


- Aldreds Caſe, 8 7acobs, fol: mY , 


þ VV Ggh a man: hath lawful profit” by preſcripti- 
VV onof times wheteof the -menibry - of man.is 
net to the contrary; 0thet cuſtom &f the hike rime al- 
To, cannot rake the former away; for the one cuſtom 
18 as antient as the other. "As if -a man; chave a way 
over the Lands ef 'B, to his Free-hdld Land by'/pre> 
ſcription of time, B. caninor alledge: preſcription ot 
cuſtom ro ſtop the ſaid way ;, for ir may be; thar be» 
fore the time of memory,the owner of the ſaid lands 
had granted ſuch a way, without any ſtopping; and 
Torhe preſcription might have a lawful beginning, 
29 Eli. Banco Regis, Wir ; 
- 'Thomas BY an#. preſcribed time our of memory to 
Have the light of ſeven windows towards a piece of 
land of Thomas Moſely, in the Ciry of Yorþ, but 


Moſel) | 


UMI 
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Moſely ereQted 2 new — upon the ſaid piece of . 
|and,. ſo neery &c. . as! the light ef the Windows 

were ſtopped. Brand brought his Agion on the Caſe, 
and Judgment was given fo: the Plainriff ;/ for if 
miphr'be, chat before the time of memoty,” the ow= 
ger-of that'piece- of land did grant licenſe to the: 
owner of the Meſſuzge, ro have'the ſaid ſeven Winw! 
dows, without ſtopping them, and fo the preſcriprion/ 
mighc have a lawful 5am 4 Joids aw 5165 1 ef 
"If a man have'a water*courſe to his houſe for nes! 
cefaty uſes; if. Glover make a Lime-pir for Calf-: 
skins ſo neer the ſaid courſe,that the.corryption doth 
corrupt the ſame; an Aion of the Caſe lycth, 13 H. 
7.26.6. Likewiſe a man ſhall nat make vor. ere& a 

Swine-ſty ſoneer his neighbours houſe, as ro an- 

noy him with the contagion thereof,,, 


Rook CA IEG, ak Onda, 
"Jobn Lambes Caſe,8 Facobi, 'Star-Chaniery fol, 59. _ 
T was reſolved,thart every one thax thall be convix 


Red in caſe of Libefing, ought ro be tither a cons 
river'of the Libel; or-a procurer of the:conrriver,or: 


| malicious publiſher thereofknowing iv ro be a Li< 


belz/ for if one read a Libel or-hear che ſame ready; 
tisne.publication; for, before he hear or read-the 
ſame, he cannor know the ſame to be Libel; -or, if 
he read, or hear the ſame, and laugh '\therear, this 
isno publication z bur if after he had read or heard: 
the ſame read, he repear the ſame, or any-parr cheres” 
of in the hearing of others 3 or; if he wrice a Copy. 
thereof, and do nor publiſh rhe ſame to others ; this 
18 ne publication of the Libel, bur ir is good for hina 
after he hath ſo written the ſame, ro deliver 'ir to'a; 
Magiſtrate, for then'the a& ſubſequent doth-declare 
his intention precedent, oily Ons -.. | 


Z 4 Robe t 
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Robert Bradfbawes Gaſes 10 Jacobi, fol, 60, 


7 _ for ſix years during the life of R, covenants 
chat he had power te make this Leaſe,the Leſſee 
brings Covenanr,and ſheweth nor that R.wag in life, 
nar whac perſon had:righr, and yer hood : becauſe,if 
R:; were nor-in life at the time of the Leaſe made , 
. the Leaſe was abſolute if hedjed after,yer the Aion 
Lyeth, and:he needs not ſhew:who had:right, for he 
not properly in-his.notice..! :-- + |, | 
tc; HroioaigY: A Ie 77 S: 
.s \Machallies Gaſes 18 hilling of a Serjeant, &c, 
rn 90H 9 Jac. fol.65. 


had purſued rhe-wards of the-Covenant, and ir lyeth- 


P1ve Exceptions to the Inditment, 
_® -L» The Arreſt was in the night, between five and 

fix of the Clock, in November, © at the ſure of a ſub- 
ze, which being tortious, the killing, of the Serje- 
ant:is bur, Man-flaughter. Nox.afloc. 1. Becauſe the 
Arreſt may.be at the ſure of a ſubje& in rhe night. 
2. Akhough: that berween. five od ſix. in, November 
be in the night, yet: 'the Court is| nor bound. co rake 
notice of it, : withour the 'ſuing of rhe-party, as/in 
caſe of Burglary. - SO ITY Ef 291 

» 2. The Surday cis nor dies juridicus, therefore the 
Arreſt that was made upon. it was Tortious, Reſolv. 
Thar judicial::a&s ſhall not. be done this day, but 
miniſterial may for neceſlity. | : | 

- 3: The Indictment is [ia computat.in parochia S.M, 
in W. onutting the Ward, yet good ; as if one name 
the Town, he: is not bound to: ſay in what Hundred 
it is; 4 and: tbe: precept. was, to:;arreſt him ,' inf/4 
libertates L. and the arreſt was-in L. yes good,, be- 
cauſe the Liberties of L, includes the City of oy F 
&. fc i? ; ; e 


| Lib. 9. Aackalties Caſe. _ 345 


ſelf, x. Exception ro the VerdiR, that the Indi&- 
ment and rhe Verdi& vary;for,the Indiament is,that 
the arreſt was by precepyr, and by Verdi it is found 
that it was by cuſtom without precepr. Anſwered, 
that the precepr is but circumſtance, and variance in 
that is not material, having found the ſubſtance;as 
if the Indiment be, that he killed him with a Dag- 
ger, and it is found thar it was with a Sword;ſo if he 
be indi&ed of murder,and it is found man ſlaughter, 
this is good; for ex matitia 1s but circumſtance 2, The 
Inditment may be general, ex malitia, c. becauſe 
the Law implicth malice, and ſo the Prcceprt nor 
material. 3. The cuſtom js not good, to arreſt one 
withour ſummons : it is good, and'if the proceſs be 
erroneous, yer killing of him who djd execute it, i 
murder, becauſe he is not to diſpute whether it be 
good or nor, and if any officer .in doing his office he 
ſlain, this is murdzr, and in ſuch a,caſe an officer;is 
northbound to flye ro the Wall, as another is. 4. The 
Arreſt cannor be . before the plaint.cntred of Record 
before the Sheriff, Re, It may, by the cuſtom after 
entry of it into rhe Porters Book. | | 
4. The Serjeant ought ro ſhe w at whoſe ſure the 
Arreſt is, and in what Court,and for what cauſe;rrae 
itis, if the party ſubmir himſelf ; , but here he was 
killed before he could ſpeak; and if they kilt 'him 
before the Arreft, knowing that he came for thar 
purpoſe, this is. murder, > Lag 
5.Tr is nor found thar the killing was felony Refþ. 
It is ſufficient for the Jurors , ro find the killing 
which is the ſubſtance, and leave ir to the judgment 
of rhe Courr, if it be felony. | 
6.The Scrjeant did nor ſhew his Mace : He ought 
not, = ies” 
* 1+ . Becauſe he was commonly known. 
2, The panyarreſted is to obey ar his peril, an 
I 


345  Peacocks Caſe. Lib.g9. 
if ſhewing of the Mace be requiſice,it will be a war* 
ning to the parry to flie, | | 
7. The arreſt oaght to be upon requeſt afrer the 
plaint entered : the requeſt may be before or after, 

$. The verdi8& is repugnanr,for they find that the 
plaint was entered of record 17 Nov. andafrer they 
found that it was 19 Nov this is more ſtrong againſt 
the Priſoners, becauſe the entry was before the Ar- 
reſt x18 Nov. | 

9. The Plaint is wichout form; this is not to the 
purpoſe, for it is but a remembrance to draw the 


count by at large after: And Macþalley and the other - 


Prifoners were executed at Tyborne. 
Peacochs (aſe, 9 Jacobi, in( amers Steflata, fol 7, 
yg George Reynell Plaintiff, - Richsid Peacech, and 


others, Defendants, ] H, J. B. Commiſſtoners to 
examine Peacocþ upon Inter,and Peacoch being ext 


mined,would hafe declared all the truth; bur J.Ha 


Commiſſoner for the Plainriff, held him ftriftlyro 
the Inter.;ſo as the trach could nor appear : and 
this was holden by the Lord Chancel'oar , and rhe 
two Chief Juſtices, the Chief Baron, and all the 
Courr of Star-Chamber, a great miſdemeanour , 
&c.as the ſtature of Exceter faith, ner quod juſtitia & 
weritas ſuffecantur, and Commiſſtoners to examine, 
ought ro be indifferent, and by all mcans to expreſs 
the truth, And they are not bound ftri&ly to: rhe 
Lerter of the Inter. but ro every thing alſo char ari- 
ſerh neceffarily for manifeſtation of rhe rruth. And 
the ſaid J. H. when he was in Examination of Pea- 

coch, went forth of the place to che Plaintiff, bein 

In another Room, and had ſecret canfcrence wit 
him : And ix was holden by all the' Courr, that a 
Commiſſoner,before publication of the dif guns 
ought 
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Doftor Huſſeys Caſe. 347 
ought not te diſcpyer to any of the parties the-maxter 
thereof, nor after thar he beginaeth 'ta;examine In- 
rer, to-conferr with-the parties, to take new: Infliru- 
Rions to examine further than he knew before: and if 
he did; they were great miſdemeanours,. and puiniſh= 
able by Fine and Impriſonmenty, for if ſuch things 
ſhonld be ſuffered, perjury would abound. F. H. was 
put;forth of the Conmiſſten of the Peace, and rhe 
Arturney general was required toe preferr ati Infor- 
mation againſt him, for the ſaid miſdemeanours, 


| ""Doft or Huſjeys Caſe, 9 Jacobs, fol: T7, 


4N rayiſhmenr of ward againſt a Feme-Coyert, and 


others, they were found guilty , and the Baron 

Non culp. and the Age of the Infant above ſixteen , 
and married ; Fofter. and #a-bertoz, a Feme-Coverc 

is within the ſtatute, becauſe the Aftion lay at the 

confimon: Laiv, and the 'ſarute gives, bur greater pu- 
niſhmenrt;and ſo ſhe is within the ſtatute of Merton, 

cap. 6. de maltfattoribus in parcis, of forcible entry , 
and re-diffeifin. Coop and Wamſley tothe contrary: 
the ſtature of Weſtm. 2. cap. 35. bath made theſe 
alterations ; this exrends te Heirs Females, which 
the ſtature 6f Meriox did-not, 2, It 'exrends to 

Heits raviſhed after yeats;of conſent. ; ſodorh ner 
the ſtatute of Merion, 3. It extends to the Clergy ; 
the ſtatute of M. doth not, 4. M. giveth a righrof 
Ward ; this giverh raviſhmenrt of Ward;'+5. This 
giveth more ſpeedy proceſs, and thedemh- of the 
Plaintiff or Defendant abateth not the 'Wrm. 6. It 
giverh-grearer pnniſhinent. - 7. A Feme- Coverr is 
not within this ſtature for.ir is ſibatedem maritave- 
rit, + ſatufacere non-potuerit,abjuret regnumyor be per- 
petually impriſoned; and becauſe the Law diſableth 
the Feme to fatisfie, ſhe ſhall nor therefore be exi- 
Mr \ led, 


348 _ . Combes Cafe. * Lib: 9. 
ted; not {perpetually ' impriſoned , and the Baron' 
being innocent;fhall nor be puniſhed;for cheEpuniſh* 


. meat is perſonal, and he ſhalt 'not have judgment 
at the Common-Law, the Attion being broughr up- 
on the ſtature; nor judgm:ntupon” the! ftarnte 
where the Aion is broaght at the Common 7 Law, 
3. The Verdi& is inſufficient, becauſe no Caſe is 
withinthe ſtature, except the Raviſhor/ matty-'the 
Infant,ſothar if the Infant marry himſelf, or be mir. 
ried by another, ir is our of 'the' ſtature, and the 
Verdid found that he was marrizd, and did not ſay 
by whom. 4... Damages ſhall be recovered upon this 
ſtacure; and where the ſtatute ſaith, thar he ſhall be 
baniſhed, or perpetually impriſoned, rhe EleRtioniy 
in the Court. & 5304 


Cones Caſe, 0 Jac.fol;7y; tpn a ſeecral Verditt. 3 


A Copy-holder in fee” (where there is hoieuftom 


ro that purpoſe) 'maketh rwo'! his Attuineys;'to. 


ſurrender to the uſe of I, /N in fee, they in Court 
- :fhew the Letrer of Atturney; and: by the ſaid Letter 
of Atturney ſurrender, It 2.28] 

I. Reſolyed:; Surrender by Letter of Arturney is 
good, for a ſurrender may be by. the Common! Lay 
without cuſtom, and may* be 'by. Arrurncy-as- inci- 
dent-to1t:5+ If one have a bare authority + coupled 


with a Confidence, he cannor do it by Arturney, - 


as Executors \cannor ſell by -Artturney ; bur '3f+ he 
had -authority"'to diſpoſe as oiyner of the Land he 
may, as Ceſtury que uſe by the ſtarure of ' x FR! 3;-but 
if-one had particular perfonal''power to difpole, as 
owner of the Land, heicanner 'do it by Arturney, 
as if Tefſeefor life had power to make Leaſes for 21 
years. \There are verfubbl things which cannor be 
done by Atturncy, as Homage. Fealty, bearing-his 


Ville 2. 
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 Villein Zadmirtance of h'm to whoſe uſe the ſaurren- 


der is\tnade , may be by Arturney, if the Lord will 


| andyerthe may, vpon the admitrancez compel the 
\ Tenant to do fealty, a fortiori here': and orherwiſc 


ir would be a miſchief z for it may be he is beyond 


; theSea, or {ick,and canner be preſent, roſurrender 


for payment of his debts, or preferment of his Chil- 
dren'3::but if a cuſtom be,rhar an Infant may make a 


feoffmmrent! ar 15 yeaty, he canner do! it by Attor- 


vey. - 3 | ; 
2,\ The Attorneys have purſued rheir authority, 
alrhoughthey have-nor done it in the name' of the 


| Authorizor ; for they did ſhew the Lerter of Arror- 


ney, and'ſurcendred by authority thereof, which is 
all-one 3 bur if ir be to make a Leaſe by Indenture, 
this ſhall be. in the name of him who'gave the au- 
thority. bur Execucors muſt ſell Land intheir own 
name, for neceſſity, and yet the Vendee is in by the 
Deviſor, | | 


Hey Peytoes Caſe, 9 Jac. com. bance, ſo. 77. 


TT was reſolved, per tot. curiam, that accord in all 
A@.ions, wherein is ſuppoſed the Torr tobe made 
(u3 e> armis) where cap.- and the Exigent lyeth ar 
the Common Law, is'-a good plea, a5 in Treſpaſs, 
and Ejeftione firme, derinue of Charters, houſe, or 
other goods; for where the certainty is to be recove- 
red, an Aion is a good plea, when the<condition in 
a Deed by the Original contraQs of the parties,1s te 
pay meny, yet by accord and agreement berween 
the parties, any other thing may be given in ſatisfa- 
ion of the mony, Res per pecuniam eſtimatur, & now 
pecuniaper rem. And in this ſenſe the ſaying is true, 
Daed pecunie obediunt omnia, 
| Every 


> 


350 Heury Peytors Caſe. 

Every, 'Accord ought ro {be plain, perfeR, ' and 
complear ;- for if divers .thipgs are to be,gbſerved 

; and performed by the Accord,. the perforqnance. of 
| £WW part 1s not ſufficient, 217 £.4, 2. & 6 He 7. 10.:Pl; 
COW Fo | > | or 
If a man; be bound in-an, obligation, in one hyn. 
dred Quarters of Wheat, upon condition to pay 58 
Quarters 3: hae cannor give mony or other thing in 
ſatisfaion.chercof, becauſe the contra originally 
was not for money, but for a collateral thing. 

Alſo if. the things to be peformed be art. a day to 
come, tender and refuſal is nor. ſufficient withour 
aQual ſarisfaRion and acceptance. 

If a man be bound in a Statute, Recognizance, or 
Obligation, and after a defeaſance is made to pay a 
leſs ſumm; now this ſumm in the defeaſance- is col- 
lateral ; and therefore if the Obligor render'the 
ſame arhe day, and jc is refuſed, the Obligee ſhall 
loſe the ſame for ever; as is holden in 33 H.6. fol, 


the parties, may give an horſe for other thing in ſa- 
tisfa&tion of the money in the defeaſance; tor the 
Contra& originally was for mony. But if a man b 
Comra& or Afſumpſir without Deed, be to deliver 
an horſe, -or:to build an houſe, orto do any colla- 
teral thing, money may be paid by Accord, in fati(- 
faftion of ſuch Contratt for as a Contra& in conſi- 
deration may commence by word, ſo by accord, by 
words for:any yaluablc confideration, the ſame may 


Lib. g. 


and yer in this caſe, the Obligor by Accord between 


. 9. | lib'g. Agnes Gores Caſt. 351 
and 

ryed Agnes Gores Caſe, 9 Jacobs, ful. 81. 

e of £ 


Herein was reſolved,that if A, pur poiſon in- 
ro a pot, to the intent to poiſon Band ſer the 


Pf; Y 


une f fſanie in a place where ſhe ſuppoſerh B. will come, 
' 58 | anddrink thereof; and by accident one C. unto 
in | whom A. had no malice, cometh, and of his own 
ally F will, rakerh the por, and drinketh thereof, of which 

poiſon he dyeth ; this is murther in A. for the Law 
't9 | couplerh the event with the intencion, and the end 
our | with the cauſe. Bur if one prepare Rats-bane ro 

kill Rats or Mice, and lay the ſame in certain hid= 
Or den places to this a and with no 1ll intent, 


Ya and another perſon finding the ſame, doth cat there- 
ol- | of, and dyeth, this is no Felony ; but when one pre- 
the F pareth poiſon, with a felonious intent to kill any rea- 
all F ſonable Creature, whatſoever reaſonable Creature is 
«t, Þ killed thereby, 
el ſhall be puniſhed, Reſolved by all the Juſtices of 


a- Enelang. | 
he 
vi þ (oneys Caſe, g Jacobi, fol. 84. in baxco. 


a- Te e Lord of a Mannor,and, Tenant within the age 
of 21 ygars by Fealty and Rent, rhe Lord in- 

ſh } feofferh a ſtranger, to which feoffment {the Tenanc 
Yy atourneth, Queſtion, Wherher the attornment of 
yy | an Infant will bind him co the payment of the ſervi- 
ces or nor, and by Cook, Walmſley,Farbertoz, and Fo- 

fter, ir ſhall bind, for he is compellable in a per que 
ſervitia,and ſhall nor have his age,bur he may avoid 

any prejudice thereby at his full age ; and ifa fine 

here had been leyyed, he had been compellable : 

and the rather, becauſe ir is bur a bare affenr. : 

Th Piachons 


+a 


he that had the felonious intenc 
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Pinchons Caſe, 9 Jacob”, fol. 86, 


T7 was adjudged; that an Afton of the Cafe, will 
Iye againſt Executors, for a debr- due by the Te 
ſtator uport a Fmple contrat. An attien upon Af. 
ſamplir, made by the Teftaror,, was maintainable, 
againſt the Execurors, upon a contraft for Corn, 
Norwood and Reads Caſe, Plow, com. 181. 
Debrs upon fimple contracts ought to be paid be- 
fore legacies,” and 'reaſonable parr: of te goods 'of. 
the Wife or Infant, which proverh that they ſtill re- 
main ; the Spiritual Court doth give remedy for 
yment of legacies ; and the reaſon of all thisig, 
For that the Teſtator in his life rime»upon his ation 
ef the Caſe upon the Aſſumpſit, mig'tt not wage his 
Law, as he m g'\t have done upon h:s ation of debr; 
for no aQion is mainrainable againſt execurors,where 
the Teſtator might have waged h.s Law in his life 
tine : bf a Priſoner do ear and drink. with his Gao« 
Ter, and dyc,the Gaolor ſhall have an aQion of debt 
againſt his Executors, for the mear and drink of the 
Teftator; and the reaſon is, for that in this Caſe 
..the Teſtaror might not wage his Law, as is adjudg- 
ed, 27 H. 6.fvl. 46. in "homas Boda'/gates Caſe : and 
the reaſon thar-no wager of Law in this Caſe is, be- 
caufe that every Gaoler ougit to keep his Priſoner 
a falva & arttacnſtodia, and thefeby the Gaoler 18 
ina manner compelled ro find Vidctuals for his Pri- 
ſoners, and therefore the Priſoner may nor wage his 
Law; bur if: A.-contraR with B. for his cammons fot 
amonrh, &c;' there, in an aftion of debr brought 
aganſt A. he may wage Law. 


eftion of debt for viftuals delivered to his Gueſt,the 
Gueſt may wage his Law;for the ViRualleror Hoſt, 
% is 


If a VifQualler, or common Inn-keeper [bring an' 


2.9. 


"3 E 
: "6 


# 


? 
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js not compellable to dehiver ViRuals, until he be 


pai for them in hand, 10 H. 7, 8. in-47no 4 H. 6.__: 


+G. brought an Adion of Debr for ten Marks 
2gainſt Thomas Timberbull, and others , Executors of 
WiBiam Febb,and declared, that the Teſtator had dg- 
rain'd the Plaintiff ro be with him for a year in the 
Art of Limming of Books ; paying per anzum, ten 
Marks : And Martiz did hold opinion,that the ation 
was not maintainable againſt Executors ; and-he 
took diverſity berwecn this Caſe of a Limmer,and"of 
a common Labourer; for the Labourer may be com- 


pelled in ſpighr of his head to ſerve,and his wages is 


put in certainty by the ftaturtez and iris no reaſon 
the Servant ſhould lofe his wages by the death of 
his. Maſter,' whom. he was bound by the Law to 
ſerve;bur in caſe of a Limmer,he is not bound by the 
Law to ſerve;and fo when he makes a Cevenant,ir 1s 
hisown a& and folly, and nor the 'a& of the Law ; 
for he might have taken a ſpecialry,and the opinion 
of Marin in this caſe, is good Law : Burt the txue 
reaſon of this diverſity, is, becauſe that in this caſe 
of the common Labourer; the Teſtaror might nor 
wage his Law, as he might againſt a Limmer ; and 
this appeareth in 11H 6, fol. 43. where the Gardi- 
an of Freres Minors in Coventry , brought an aftion 
of Debt againſt Job; Burton of Coventry, Executor of 
3obn Goat, and declared that rhe faid 7ohr Goat xe- 
tained ax Coventry Free John Bredonga Brother of the 
ſaid Houſe by Licence of the ſaid Gardian to fing 
for him Maſles for one whole year; and to ſay Sainc 


. Gregor4s Trentals in the next year after,and ſhewed 


in certainty,upon whar ſervices Saint GregoriesTren= 


tals did confiſt, raking for this, xl s. per: annum, and 


within four daies Johz Goat dyed, and the Defen- 
danc his Executor, and the faid John Zurton granted 
to the ſaid Frere, ro pay him, the ſaid ſumm , for 

"| SP doing 


A. 


RE 354 Wrillkam Banes Caſe. .  --Id90; 


doing the ſaid ſervices according to the Rereiner of 


þ the'Teſtator,whithdivine ſervices the Frere did per-. | 0 
WET. \ form according to, the Rereinor, and'all 'his wages it 
were Arr. And in this caſe the diverſity was raken, Ir 
that a labourer may have an ation of debr againſt dt 
Execurors withour ſpecialty, becauſe 'rhar he may be \u 
compelled to ſerve by the ſtature, 'and the Teſtator 
hall not wage his Law in thisCaſe.Bur the Prieſt or 
Frere is not bound to fing Maſles,by the Law,againſt 
will. And in every cafe where the Teſtator might ; 
have waged his Law, the ation is nor maintainable F }- 
againſt his executors wirhout ſpecialryzfor executors } | & 


*miy not wage the Law upon the contra of another, 
In z H. 4. f-446 Exwr.Saint Martin retained one for ſy 
"texnrof his life, m the rime of peace and warr, 1905, fic 
"»fr-annum, which ſervice he' fas his ſervant)didds | 
for two years, for which he broughr his aQion'ef | | £0! 

« debr againſt Job# Belroz,and others, Executors of th e p 
"Cald ' Lawr, "And judgment was-given againſt the | 1 
, ” Plaintiff, for rhe reaſon , and upon the ſame diverſi- Cc 
ty as 15 aforeſaid ; an Afſumpſt withour ſpecialty the 
35 no more perſonal than-a- Covenarr by ſpecialry, elc 


OS 4. nd therefore dyerh not with the perfon, i 
 Witizam Bans Caſe, 12 Banc, Reg. 9 Zac. fol. 93. , £ 


Pon an ation of Aſſumpſit againſt Execurers,the fol 
'Y Plaintiff neederh not to averr, that the Execu- <i 
 for$ have affers in their hands of the goods of theTe- ha 
We -**ſtator,ro the valve of the ſaid debr; for ir ſhall be in- | 
OT "ended prim7facie;that they have Aﬀers;for-che Law | 32 
I "doth preſume, rhar- the Teſtator will! nor leave a Fe 

*oreater charge *upon his Executors, then he will | 


WA leave berefit'todiſcharge. ye! 
"Ws © *Ifa ſtranyger db ſay unto a man ro whom a debris | -B! 
"0 © owing s 1pyay yo't fprbear 3087-debt; aud do not fuel} 
# = p k hp 


O 


the Party until Michaelmass ec, and then 1.wi K.ga y 


it be no benefit to him that made the promiſe for it - 
It is a damage co the Crediror ro forbear his ſure, or 
debt; he may have his a&@ion of 4ſmpſit againft 
ſuch a ſtranger after the day.. | 


Sir George Reymels Caſe, 9 Jacobizfol,g 5. 
Iz (hantery. 


*grear Seal, \thar che Marſhal of the Kings Bench 
had committed divers forfeirures of his Office, by 
ſuffering voluntary eſcapes of Prifoners : That Of- 
fice, and ſuch like, may nor be granted for years,be- 
cauſe it is an office of truſt,and perſonal,;and he muſt 
continually artend, and be {worn in Court. : 

, : Two matters of Record amount te an office; as in 
the Caſe of Sir John Savagr, who was Sheriff of the 
County of Fo;cefter for life,by Letters Patents under 
the great Seal, and was indicted. of two voluntary 
eſcapes of Felons : and the King may ſeize his Of - 


fice into his owg hands,withour ſuing forth any Scire ' 
. facias, 5. Mar. Dyer.The Abbor of Saint Albanes,had 


a Gaol, and detained priſoners therein; and becauſe 
he: would nor be ar charges to ſue forrh Commiſſion 
for the Gaol-delivery, the King cauſed his Fran- 
chiſe and liberty thereof to beſciſed into his own 


s. | 
The Abbor of Crowland had a Gaol and Priſoners, 
and for thac he once detained men rhat were quit of 
Felony, the King re-ſeiſcd the Gaolfor ever. 


.. Ifa man grant an Office to another for life,or for 
| Fears, and he will-noc do his Office , or otherwiſe 


miſ-uſe his Office, the Grantor may re-feiſe the 


Aa z 4 
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UM 


Lib. 9. Sir George Rejnels Caſe, 355 - 
you the debt. This is a good conſideration, alchouph _ Ny 


pT was found by office, by Commiſhon under the | 


> — SIP SODEY ou Dutt Ne nr EASE Rep AAPL SA Rl 
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356 Ws Mathartt Podgers Caſe. Lib 9. 
If _2:Gaoler. commir voluntary efcapes, or pernft 
them, this is a forfeiture of his office, Cooke, L; b.'s 
in the County of Salops Caſe, '' ' © 6 


The King may grant the cuſtody of the Gaol to 
one in fec,. and alſo to rhe Sheriff of a'County, tg 
one, and his heirs, which eſtate in fee fimple,includey 
all other eſtates; and it is true,th: t theſe grants may 
be made by Law; for in theſe cafes there is not any 
intermiflion; for preſently after the death of the An. 
ceſtor, the Office deſcends ro the heir, | 
7; 2. This Office.cannor be forfeited by 'Ourlary, a 
if it were granted for years, it might ; grants of 
rheſe Offices in fee," vr for life, have *been allowed, 
and approved; bur ſach grants for years were neves. 


allowed or approved, Et pcriculoſiom exiſtimo quodW 


norim v107um aon tomprebatur exemplo; he that hath 
the cuſtody of the Gaol,*whether by right or wrong, 
ſhall be charged with eſcapes of -Priſencrs, until he 
be atually removed, + HON 42 

30 Margaret Podetis Caſe, 10 Jacob?) fol. 104. 

I: P.: Copy-holder for life, ' the remainder for life, 
Athe Lord bargained and ſold ,. and: levied a fine 
10-1. P, this deſcended ro M. P; who levied a fine, 
fve.years paſs without claim of them in remainder, 
adjudged no barr.” | | | 

| 2, Reſolved: Thar Copy hold eſtates are within 


4 H. 7. by the, word 12:ev'ft bur if the word be by'0- 


vin, this barrerh nor the ifſue, If Leſſee for years, of 
Copy holder be ouſted, the Lord ſhall nct have fire 


.years after a fine levied by rhe” dilſeifor, after rheir 


eſtate derermined, becauſe he may preſently have an 


_ "affizeg otherwiſe where Le<flor for life is ouſted: A 
' meer ſtranger cannor enter to avoid/a fine with- 
.our Commandement, or affent ef the parry who hath 


__ 


| JAMAL 


Lib.9. Meriel Treſhnans: Caſe. 357: 


riphe, bur a Gardian in ſocage, or Leſſor for life, or. 


Lord of a Copy-holder,may, for the privity between, 


chem, and the Infant, or Leſflees, ,'-_ bf <1 

-2 A fine barreth not any by Nen;claim, who is» 
not put ro a right; therefore here they in remainder; 
arenot barred, becauſe rhe bargain and ſale, and 
ine to the tenant in poſſeſſion, purterh them: nor x0 
arjght. rant 2 

1, Becauſe it is lawful a&. 1 cos - can Dis 

2. Tenant in pofſeflion deveſteth not the remain- 
der by acceprance, as if Leflee fot life; accept a fine, 
Come ceo, although it be a forfeiture, | ; 

3. Becauſe he is.in by 27 H.,8..of ufes which doth 
no Wrong. Ry” j1 | 

4. After the bargain and ſale, he inthe next re» 
mainder ſhall nor enter; for by rhe cuſtom his eſtate 
vas ro commence after the death: of the tenant in 
poſſeſſion, ſo.if renant in poſſeſſion forfeit, the Lord, 
and not. he in, remainder . ſhall;emer., but thereby 
without a ſpecial. cuſtom rhe remainder - is .not de+ 
ſiroyed : If a Copy-holder in, feeſurrenders roche 
uſe of one for life, no more paſſeth than ſerveth the 
eſtate limitred, and he ſhall pay no fine for admit- 
tance after the dearth of tenant for life : It ſeemed 
to the Chief Juſtice, that if the Lord'here had char= 
ged the land, I. 7 ſhall nor hold it charged; for zhe 
ſtares in remainder. preſerve him from,incumbrati- 
c:s of the Lord. (Pats Sg 


So 


Meriel Treſhams, Caſe, 1 © Jac. com. banc. 
fel. 108. ' Yate] | 
AN Adminiſtratrix, Defendant jn debr pleads.chat 
-A the Teſtator and his Son acknowledged” a're- 
cognizance to the King, of a hyindred pound, and 
another of 890 1, ro B. and andther. of 1000 l-to 
| M, and 
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3J8 — Robeft MarysCaſe.  Lib.g 
not afſers, and after ſaid ſhe had not ſufficient affers, 
the Plaintiff replierh,that the II to B.was 
for payment of 400 [, which is paid,and rhe other tq 
M:-is to perform Covenants, whereof none is bro< 
ken; and the recognizance remaineth in force by cq- 
yin of the Defendant. * FR U 
1. Reſolv. Thatthe barr is inſufcient;for ſhe ff 
_ confeſſerh, that ſhe had ſufficient afſets to pay the 
ſaid recognizances, and after denieth. 
- 2. She Taid; ſhe had affers, bur nor ſufficient; this 
15.t00 general, bur ſhe muſt confeſs hew much ſhe 
had; becauſe ſhe had knowledge thereof. 
3. The pleading by the Plaintiff,that the Obliga- 
* Cion was made to perform Covenants, is good with- 
our more certainty, becauſe he is a ſtranger. 

4. The general-alleparion of covin is good, . with. 
out ſhewing of refuſal to releaſe, &c. and fraud may 
be in one only;alfo the bar is inſufficient,becauſe the 
inteſtate was Saks in rhe recognizances with ano- 
ther, and the Defendanr had nor ayerred, rthart the 


other had not ſatisfied them; 


Robert Marys Caſe, 10 Jac, fol. 111. 
| A Commoner being a Copy-holder , brings an 


Aﬀion __ the Caſc,for purring Beaſts into the 
Common, whereby he loſt his Common ; rhe Jary 
found that the Defendant did nor put in the Beaſts, 
bur they of themſelves depaſtured there, 

- * IT. The Jury have foundthe ſubſtance of the iſſue 
for the Plaintiff, the depaſturing there, and it is not 
material, if he par chem not thete. | 

"2, This aftion1yech, for the Commoner ; for he 
may diſtrein datnage-feaſant, and ir may be, that 
Wah ſtrong hand he'is hindered' to diftrein,, and ſo 


u 


N 


-[lib. 
M: and divers others, oyer and aboye which ſhe had-: 


UMI 


G Lib. 9. The Lord. Sanchers Caſe, 359: 


ifhe ſhall nor have this aQion he is-remedileſs. _. 


». A Commoner, who had iree-hold.in the Com- / 
non; ſhall have an aſlize; ergo, a Copy-holder ſhall._ 
have this ation. 's 3 

3. The wrong ought to be ſo great, that the Com- 
moner loſe his Common; as a Maſter ſhall.nor haye 
an ation for beating his Servant, withour, loſs of his: 
ſervice, and/it- appeareth not ro the. Cqurt,that.there 
are more Commoners than he; and if there be,yer an, 
ation lyeth,:becauſe each had private.damage, and: 
itis not like re a Common Nuſance, which ſhall be . 
puniſhable only in a Leer, if there be no ſpecial da- 
mage; bur be thecreſpaſs never: ſo. little, the Lord ' 
may have an ation of Treſpaſs, 


The Lord $anchers Caſe, 10 Facobi, fo,L 1/7. 
for procuring the Murther of John Turner, Maſter 
of Defence, | 


12D Efolved : Thar a Baron of Scotland ſhall be 
tried by che Commons of England. 

2. The Indi&ment of the accelfory in one County, 
t0 a Felony in anorher County, by the ſtature of. 
2E.6.C. 24. ſhall recite, thatrhe felony was done 
in the other County; for an Indi&ment is no diredt 
aftirmation of the fa&, | 

3.The Juſtices of the Kings Bench, arc within theſe 
words of the ſtature, Juſtices of Gael=delivery, or 
Oycr and Terminer 3 for they are the ſupreme Judges 
of Ga0l-delivery. 

4. The Lord Sancher cannor be- in the Term-cime 
arraigned in Midd, before Juſtices of: Oyer and Termi- 
zer, becauſe Juſtices of Qyer and Termzer ſhail nor 
firin the fame County where the Kings Beneb is,bur 
the principals were arraigned , in; L,, an; the Terms 
Au4”' 1, time 


360 Anthony Lowes Caſe. Lib,g.- 
time, - becauſe this is another County, | 
5. There needs nor be fifteen daies for rhe return 
.of the Venire facias, upon an indifmentr in the ſame 
County where the Kings Bench is,otherwiſe in ano- 
rher County | 
' 6. Becauſe there is no dire@ proof that the Lord 
S: commanded one of the principals, but rharthe aſ. 
ſociared himſelf ro- one who was commanded ; rhe 
beſt way is to arraign him as acceſſory to him whom 
he commanded; bur if he be indiQed as acceſſory to 
two, and found acceſſory ro one of them; this is 
ood. S | 
"The word Appeal in the ſtatute of I. x. c. 14, is 
ro be intended generally (viz, ) by inditment, by 
Wrir or Bill,&c, and Attainder is to be attended up- 
on any ſuch accuſarieon,ergo,if upon any ſuch accuſa- 
_ tion the principal be attainted errencoufly, rhe ac- 
ceffory may be arraigned, becauſe the atrainder is 
good until itbe reyerſed ; bur if the acceflory be 
hanged, and after the attainder againſt the principal 
3s reverſed, the heir of the acceſſory ſhall be Te- 
ſtored to all which his Father loſt,either by entry or 
ation : By 5 H. 4. cap. Io. non: ſhall be impriſon- 
ed by Juſtices of Peace, but in rhe- common Gaol ; 
wherebyirt appears,thar Juſtices of Peace offend,who 
commair Felons to the Counters in L, ard other Pris. 
ſons; which are-not common Gaols, 


Caſes in the Court of Waras. 


Anthony Lowes Caſe, 7 Jacobi, fol. 112. 


. '£. renant5of 5g acres, parcel of the Mannor 
"of A. by Chivalry, and Sure of Courr to B. 
whereof A, was parcel,:and both A, and B. wary 
Pts | | parce 


Lib. 9. Axthony Lowes Caſe. 36r. 


parcel of rhe Dutchie,of L. our of the County Pala- 
tinge holden formerly of the King in Chivalry in Ca- 
pite, and of anorher houſe there, holden of A, 
fealry, and rent ,H,$ grants the rent by releaſe ro 
him, and confirmeth his eftate of the ſaid lands' by 
fealry only, and grants to him the Mannor of A, Te- 
aendum by fealty and rent : It was objeRted, thar 
when the King grants his Seigniory to hs tenanr, 
the ancient Seigniory is extin& anJ anew one thar 
is beſt for the * King creared, (vi7.) Chivalry, 
'2, When he extinguifherh ſervices parcel of 'the 
Mannor of A. this ſhall be holden as the Mannor of 
A. is; this is by Chivalry, 

Bur reſolved, rhar the 59 acres and houſe, ſhall 
be holden by fealry only > and asto the ſaid Obje- 
Rion,the releaſe of the King doth nor'extinguiſh ſet 
vice, which is inſeparable ro a Tenure thar is fealry, 
bur all orhers are gone; and rrue ir is, when the King- 


' grants and expreſſeth no Tenure,ir ſhall be by Chi- 


valry;but when the Land moverh from a ſubje&,and 
the tenure is changed, the new Tenure thall be as. 
neer the ancient as may be, as feoffee of Tenant in 
Franhalmorgne, ſhall hold by fealty only ; and here, 
although they grant the ſervices, yer he limits the 
grantee to do fealty. A Knights fee is not to be ra=- 
ken according to the quantity, bur the value of the 
land, as 20 l. per annum, and a hide of land, is 
as much as a Plough can plow in a year; Relief 
3s the fourth part of the annual value; that is, of a 
Knight, five pounds; of a Baron, 106 Marks;. of an 


' Earl, 166 /. of a Marqueſs, 200 Marks, of a Duke, 
 '2001], Theeldeſt Son of E. 3. called the black 
- Prince, was the firſt Duke in England ; -Robert, Earl 
"of Oxford, in the Reign of R. 2. was the firſt Mar- 
queſs; and the Lord Beaument was the firſt Viſcount - 
created by K H. 6. 


KL 
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Floyers . 


362 Floyers Caſe. Lib. 9. 
| ( 


Leg Floyers Caſe, 8 Fac. fol, 125. 


PAcon and Feme ſeiſed of lands holden in Chival- 
ry inthe right of the Feme in fee, levy a fine to 
one who grants and-renders ro them, and the heirs 
of the Baron, and levy another fine to: their uſe for 
life, the remainder to their three Sons in tail, one 
after another; rhe remainder in fee to the heirs of the 
Baron; the King ſhall have neither wardſhip of body 
nor land, 

1. Refolv. That is out of rhe ſtarvte of 32 FR. 8, 
cap. 2. if he who had the fce dye, &c. in reſpe ric 
eſtate by the firſt fine did not continue ; and this, 
although borh the conveyances are voluntary. | 

2. The King ſhall not have wardſhip of the third 
part, becauſe ir is not for advancement of the Wife; 
for in the firſt fine the land moved from her, and 
= had no more by the fecond fine, than by rhe 

; "= 

3. In regard the particular eſtate is out of the 
ſtarure, no wardſhip accrewerh to che King » by ad» 
vancement of him in the remainder ; bur if a Rever- 
fioner upon an eftare for life, convey to the uſe of 
his wife, this will give wardſhip of rhe body of the 
heir, for he in reverſion is Tenant : if a leaſe for 
life be the remainder to two, and to the heirs of onc, 
he who hath the fee dyeth, his heir ſhall nor be in 
ward 2: if the heir of one Joynr-renant, who had the 
fee, dye of full age (living the Tenant for life) his 
heir ſhall nor be in ward, although he be within age 
by that ſtature, becauſe he is not immediate heir, 


S0dayes 


Soxdayes Caſe, Þ Jac. fol. 127. = 


+ S. deviſeth ro his wife for life,the remainder 


"= to W. S. and if he ſhall have iſfſae,;that then his 
"ih fue ſhall have ir, the remainder to S. the remain- 
oe . derto T, &c. Totidem verbis, upott condition that 


if any of thein, or the heir of their bodies, go abour 
bh to alien, that he in rhe next remainder to enter af- 
Iy ter the death of M.W. and S. T. ſuffereth in a com- 
: mon recovery to his own uſe in fee, he rhe nexr 
g remainder enters. 
| 1.Reſolved : Every one of the Sons hath an eſtate 
tail. x. Theſe words,if he dye withour iffue male,are 
ſufficient to create an eſtate tail. 2., The general 
nl clauſe, If any of his Sons, or Heirs of his body do 
it maketh ir manifeſt. 3. The condition proveth 


be ir, for they cannor alien if they have but for life; for 
bs this would be a forfeiture. 

2. The reſtraint of the renant in tail, to ſuffer a 
he common recovery, is void : See Mildmayes Caſe in 


ds - the fixth Book, 


of Duicks Caſe, 9 Jacobi, fol, 829. 

_ of es King Lord, T. N. and Tho. Q. meſnes of a 
ic, Mannor which they hold in common in Capzte, 
Uh and tenanr of three Acres holden in Chivalry; T. 

he maketh a feoffment of his moity ro the uſe of himſelf 
Nis for life, the remainder to I. Q. his Son in tail, the 


oc cefian infeofFeth T. Q. who infeoffeth T. Q. to de- 
; frattd T. N. of the Wardſhip of his Son within age, 
'and'dyes, I. N. ſeiſerh the Son, T, Q. dyeth, the 
King ſhall net have wardſhip of the body,and moity 
of the three acres. | 
Fn ' 1, Refolv. By xhe death of I, Q. ir was a onan_ 
T0 Js veſte 


Lib. 9. Sonaayes Caſe. | 363 | 


364 Bewleys Caſe. Lib. 9. 
veſted in. N. and the. King had but a poſſibility to 
have irzif T.Q. die during the minority of the ward, 


which poſſibility ſhall nor deveſt the wardſhip our 


ef I. N. 
2, When the rcnant infeofferh a ſtranger to de- 
fraud the Lord of wardſhip, the Lord thall nor have 


raviſhment of. ward, before! recovery of the land 


in rhe right ef ward ; and although rhe title of I.N, 
be bur in ation, yer it ſhall not be.deveſted by a de- 
ſcent after : See the ſtatute of 34 H.8.in caſe of col- 
luften, | 


[ Bewleys Caſe, 9 Jacob's ſol. 130. 


He King Lord, Mefne by ſocage,and tenant, the 

renant 3s attainred of Treaſon, the King grants 
ro one tenendium by Chivalry and Rent, and to do 
his ſervices to other Lords, the tenant ſhall hold 
by ſocage of the Meſne, and he by ſocage of the 
King, becauſe the intent of the King was to revive 
the Meſnalty, which cannot bc by any other way; 
and the reviving of the. ancient tenure ſhall be in 
conſtruQion preferred beforc the reſervation of a 
new; andthe honour of the King ſhill be preferred 
before his profit; and there was no default in the 
Mecfne, | 


Themas Holts Cafe, 9 Jacoln;ful. 131. 


Randfather tenant in Chivalrv in Capite, Father, 
and Son, the Grandfarher conveyerh part of his 
lands ro the uſe of the Father, and his Wife, the re- 
mainder to the Son in rail, e*c.. the remainder: to 
the righr heirs of the Grandfather, and - conyeys 


other lands ro his youhger , Children for life, with 


divers 


/ 


Matthew Menes Caſe. 365 


Lib.o. 


divers remainders over; and w Kyi the Father ren 


ders livery, and before he ſueth it, dyerh, +417." 
i©x. Reſol. By the death of his Father before livery 
ſned;and after tender, the King loſcth the primer 
ſeifin; bur nor mean rates, if any be due. 

' The Son ſhall nor pay primer ſeifin, nor ſue li- 
very, becauſe che Father, and not he,was within the 
ſtature of 32 H, 8. 

*'2 If the King had had one primer feifin, he ſhall 


' not have another of the lands conveied to the youn= 


ger children,bur that ought to be an effetual ſeifin ; 
ergo, here,becauſe che King had nat che: effe& of the 
primer ſeifin of the Father, he ſhall have primer 


feiſin of rhe lands conveyed to the younger children, | 


as if he had;the grant of a prochein avoidance and 
preferits, and the Clerk dyerh before InduQtion, he 
ſhall preſent again, and'before the ſtature de Dons : 


If a tenant in tail the reverſion ro the King had ali- | 


ened poſt p; olem;ſuſcitatam, with warranty which de- 
icends upon the King, it is no barr withour affersxhe 
effe& of the warranty. 

'*4. The King ſhall not have primer ſeifin in regard 
of a ſecke reverfion, which deſcends. to the Son 
octhe:iwiſe if a rent- be reſerved, rhe King may have 
thar-for a year ;So note, for a fruitleſs reyerſfion 
there thall be ward(hip, bur no primer ſeiſin, 


Mitthew Mencs (aſe, 9 Jacobi, fol. 133. 


PF Enanc of the King of a Meſſuage in.Capite, who 
holds other Gravel-kind land: deviſeth all ro his 


Four Sons equally: 1, Whether the King ſhall have a 
"third part of a Mefſuage only. 2, Whether our 


of thie part of rhe heir only; becauſe the Prerogativa 


"Regis, cap. 1. Rex babebit, ec. de quocunque tenuerint, 
, &c, is intended, if the land deſcend to the ſame 


heir 


—2 


366 Aſconghs Caſe. "Ws Lib.g. 


heir to whom the land holden did deſcend, 


 - ==x, Reſolv,; If no Will had becy made, the King 


fhatl notchave the lands,holden of athers in ſocage; 
but when'by the Will (to which he is inabled bythe 
ſtature)he deviſerh ir ro his Sons; here the ſaying in 
32 H. 8. giveth to the King ward and primer ſeifin : 
So flanks in\Chiralcy, deviſable by cuſtom, are de. 
viſed to the Feme, although the deviſee be good, for 
all wirhour aid of the ſtature, yer rhe King ſhall haye 
the wardfhip of a thixd part. 

2: The King ſhall have his third part our of all 


- their eſtates equally, 


Aſconghs Caſe, g Jacobi, fol, 134. 


þ Gm King Lord, Meſne in Capite, and renant in 
& ſocage:; the :Meſne grants tothe uſe of himſelf 
for lite; che remainder to the renantin tail, if rhe 
remainder'{uſpends the Meſnalty during the life of 
the Meſne, 

Reſolv. Thar during his life-che Meſnalty- is not 
Tuſpended: 11, Nor as te the Meſne, becauſe he re- 
-maineth renant:ro.the Lord,ner by reaſon of rhe re- 
mainder for the avoiding of fraftions ; otherwiſe if 
the remainder be limired in:fee, for then he hath-as 
high an eſtate in;che;Meſnalty, as in the Tenancy; 
and this can never be revived: and otherwiſe a Seig- 
niory in. fee ſhall iſſue. our of a Meſnalry for life,and 
there will be the Lord and tenant in fee, and Meſne 


For life. 2. bur if4he Lord grant his Seiggiory for 


years, the remainder for:life to the tenant , the 


;Meſnalty !is ſuſpended; a Mcſnalty or Seigniory 


cannotibe ſn ſpended in parr, and'in eſſe, for part by 
the at of .rhe-party, bur rhey may.by a of Law,! or 


_ of athird;party:; | As if the Lord take zleaſe of part 
of thecenans; all the Seigniory is ſuſpended ; but 


'Deed. , 
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if a Gardian indow the feme; the Seigniery is n effec 
for that part, and ſuſpended for the reſidue : If rwo 
Coparceners are of a Seigniory, aad one cemeth.to 
the tenancy by defeaſable ritle, the other ſhall di- 
ſtrein for the moity of the Seigniory , and the aft of 
the Coparceners ſhall. nor. prejudice her. 

There are four manner of Ayowries, 

I,.Upon his very cenanr. 

2. Upon his-very tenant by the manner, where the 
renant had bur a particular eſtate. * 

3. Upen his renant by che manner when the Lord 


$. Had bur a particular eſtate, 


4- Upon the matter inthe Land,as within his fee, 


' bur the Lord hath'liberty ro-avow according to the 
.Common Law, | 


Throughgoods Caſe, 9 Facobi, fol. 136. 


*Enant in fee 'infeoffeth one by Deed indented, 
and delivercth'it upon the'land, in - rhe name of 
ſeifin; this is good, and hath a double opcrarion at 
one inſtant, vzz ,ro deliver 1he.writings as a Deed! 
and to deliver ſeifin of the land according to the 
x. Reſolv. This is his Deed,although he doth noc 
lay ſo, but delivers ir in the name of fſeifin ; for:de- 
livery is good without any word : If - one deliver a 


[Deed to one as an'eſcrow, to be his-Deed upon. per- 


formance of condition, this: is his Decd preſently, 
otherwiſe if he deliver it to a ſtranger : ſe words are 


-good wirhour aQual delivery; as if heſaith, rake. x 


like to a livery.within view, Ifthe Obligee deliver 
the Obligation to the /Obligor , ro deliver; the 
'Obligor may rerain it, for the words to re-deliver 
are void, | 


2, Delivery of the Deed upon the land, amount- 


ct 


36B © Branmonts Caſe. | Lib.'9, 

-eth not to livery and ſeifin, bur'it doth, if delivered 
Mm the name of ſeifin, ſoof any ther thing; or if he 
faith, I deliver you ſeifin, without delivering any 
thing; this is:good alſo; | 


Bearmonts Caſe, 1o Jacobi, fol. 138, 


. B. and E. his Wife, renants in ſpecial tail, the 


remainder'to:the heirs of the: Baron, I. B. levies - 


a fine to K. FE. 6,- who grants to the Earl of Hyin 


fee; I. B;dyerh; 'E. enters, ' rhe Earl of H, con- , 


firms her eſtate, rohave tohery and rhe heirs of the 
body of I.B..E; dycth ſciſed, having iſſue F..B. who 
accepts a fine, Sur conuſans.de droittantum, with Pro- 
clamations, and dics;having iſfae,Sir H.and [.Sir H, 
in ward to the King after full age,and before livery, 
covenanteth to ſtand feiſed- ro the uſe of himſelf, 
and his heirs, males of his body and dyes, having 
Hue only adaughter in ward, wherher ſhe or I. B, 
ſhall have the land,&c. 

1, Refſolv.-Thart E. had an cftare tail; and the 
ſtatute of 8 47.8. -24, Which enableth the Baren to 
barr the ifſueſaverl-the righr of the Feme,if ſhe en- 
ter, Or, &c. and one may have an eſtate rail, which 
cannot deſcendzis'if.the Son inthe life of the Farher 
levyerh a fine, the Father remaineth renant inrail 
ſill, alchough.it cannot deſcend,and E.here hath an 


eſtare tail ſe,long as ſhe liverhz-or the heirs in tail 
- Xemain, Ziff! | | 


- 


:= 2c The confrmarion is veid, for he who did. con- 


firm, had bur-a poflibility, which pafleth nor by the 


confirmation; and if he had a reverſion in fee, yer it 
ſhould'be void. , bo; | 

I.-: Becauſe the tail which the; feme had was con» 
firmed, which cannor deſcend, 


27:2. The confirmation doth not add a deſcendible 


qualit) | 


9, 


E125" oo OT” 
wy 
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* 
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quality, where he who ſhould have it is diſabled to 
receive by deſcent, | - 

3. This would in effe& repeal 4 H, 7. & 32 H,8. 
two of the principal Pillars of the Law. 

4 & 5. If Tenant in Dower grants her eſtate, 
there is a deſcendible quality in the heir , ro bring 
waſte againſt Tenant in Dower; and altheugh the 
heir confirm her eſtare for life, and after ſhe- aſlign« 
ehirto 1. $, who committeth waſte, yer the aQi- 
on of waſte is maintainable againſt her, Part 7atione,. 
inthe Caſe ar Barr, in regard the confirmation doth 
not inlarge the eſtare of E, it cannot add unto it a 
deſcendible quality. 

6. There are but three manner of Confirmations, 
Viz." Perfictens, Creſcens,aut Diminuens, and the Con- 
firmation in this Caſe,is none of them : and if E. had 
ho power to levy a fine, or ſuffer recovery, rhe rea- 
ſon is, becauſe ſhe cannot batrrhat which was barred 
before by her Husband, bur this point was not now 
in Queſtion, = 


The End of the Ninth Book, 
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THE TENTH BOOK": 

T he Cafe of Suttons Hoſpital, Baxter Plain- 
r5f, Sutton, avd Law fea dint in Treſ- 
paſſe, in the Kings, Bench, and;adjaurned 
#nto the Exchequer Chamber; and, juilge- 
ment givin againſt the Plaintiff. ©, -** 


” 
m * 


1, Objett. ET, WEE eR; ph 
we? Y the Parliataent 7.7«c. the .Hol- 
© Ppital was founded ar H.niEfſer, 
Ergo , ;theincorporatian made 
afrer by the Kings Letters:;Pat- 
Wa  tents,/. 15) youd, -and the, Charter= 
RR houſe is not given by the ſaidSta- 
SD cute,becauſe $.purchaſed ir-after; 
34 2, Eniton. who had licence-to 
iound an Hoſpital, before the foundarion dyed, '. 
3. The King cannor name the Houſe and Lands of 
$, ro be an Hoſpical, becauſe.in Alieno ſolo. 
| 4. Every Corporation-ought te have a place: cer- - 
tain, , but; here [the Licenſe is. ro -found an;Hoſpiral 
a, or in, the Charterhouſe, Ergo, before that: S., had 
| Made itcertain 5 there was:no (incorporation. ; allo” 
the place of Corporation: oughr ro be -certaip. by 
Pen} Bbs Mcrtes 


pa. Cd 546 fa tefiop Shred 16 PR 33? -drboemitn | 4 
; 


272 The Caſe. ef Svtrors Hoſpital,” Lib. 10. 


Meres and Bough: and a place, known will not Þ| yi 
..S, oy A; " b, ? : $1 


hich carmor ' be*b{fore that S, name a | {@ 


6. Governours cannor be, until here be poorin | wy 
the Hoſpital. Ergay Sy Falleth | ir iN his Wil, his in- | un 
tended Fo(piral: R ” Ge 

7. The Foundation cannot be w.thour the __ {al 

Fe HA kiyygy &ci,..and before ouch Lqundation, \a | wa 

oy cannot piYE 599 unto. jt, * 

"8 3 Maſt med at. will, where he ought pre 

eG 14 wah, rrecMHo1d. n the Land; alſo ÞÞ lit; 
bn ane” ite Fododod beforea Maſter bene ff +. 

me N ini ts forn 

9. The bargain and Cle ade Ly 5. is od 4 

I, Becauſe the money p:id by the Governoursin | kj 
their private capacity,ſhall not 1NUre rochemin rheit <h$ 


polirick capacity. le& 
2, The Habendumis1o them upon eruſphich ca can-' | 6 
db heh 2Corporatien «1 TS He 


3\*Becadſe; avweforcyno Hoſp: pi: aw unleſs) 08 
ou Ts. "Phi King cannov make Goren Rae at % "oy 
nothregge2d on 1 ot oe TD 0:7 

T6efirſt-ir was anſiered, thax the Lenicth [I wh 
concrete the preamble of the "a a5 whereby, und I 4n4 
9-rvy paitg' ofiche AR; it appearerly that the incor- bar 
poration 'waszo be'z fre; when it ſhall be exceed, F| pay 
and the/Starucerdbch novfiveany Lands umy it, bur 2" 
power: t6 -give without ficence-of  alienirion and ||; Ne 
mortmain;28d-it appearethy.by the Letrers' Parents; f ang 


chr tes ezc&ion precedes-rhelicenſe,. > | bu, 
The Licenbe is tohim, his Heirs, 'Executors; &c Þ Pare 
ary tinmGkereafrer, ail the words of 1] ncorpora- plea 


tonateinthe pr efenicy-and ſo the/incotporation pres | 
cedcty the: execan:on of rhis Licenſe, 


-- Al: 


Lib. 10. T he Caſe of: Suttofls Hoſpital. 1373 
13. Although rhe King gave themaine;: per $1de? 
rot Þ yiſed it, and'affſented ro-ir 5 andithe'K, :diduwar hi? 
it, » Sure, 1199 DOOR $ 2; :0w. «1637 1219.26 
10N 4. The 'K makes an Hoſpiral:af alll theripremyſess 
© 2 | ſothatitis certain; and: as/ to thar which-vis Jed, 
thar'a place 'uncerrain! cannot ;berkey; Hoſpitaloayiby 
-1n } was anſwered; that 3 Mannot maybe,wmhidrisms:;e 
n- F uncertain than the Charterboyfe:*.Tothe-effencentfid 

Carporarion five things are rope Ligw- 
ds, Þ fal authoriry to incorporate; -andorbad .may>be4aits 
 \8. | wayes, by the common Lay: as the:Kingdphutalkifby 

authority of Parliament, by che K. Charzteryand by: 
gt Þ} preſcription. 2, The perſons either natural oc po- 
allo I litical. 3-: A name by which ,,,94c6:1;.47 A,zplace. 
nm | 5. Words ſuffic ent , but not reftrained to a ſtri& 

forme; i ogg, Mig ennids vagrmiond 

.5.:A Corporation may be Without head 5:45 af 
SIN | k.incorporatea Town, and give'to them power-49 
heir chooſe a'Maiory they! are a | Corporation before E- 


L-F9 


RAijon, | ;ipiigy wh 006907 2 96h C!'£1.0 
a }f :46. It-is a ſyfficient incorporation, that there be-aft 
fo Hoſpital poteſturey! for the: Temple was:a Corporat= 


[| 99inthertime ot:H:x. and:;yer wasinor built t;1LH, 2. 
VIS | time; big hereche Hoiſeiwasbuile before. --/ +! 22:7); 
> [70 Thefirfb-Donor is in -Law::the: Founder , and . 
PÞ | whtnthe K. giveth a name;; and :defigns -the/ place 
and and rhe'perſoas:,"the' Foiinder hath nothing to dee, 
cor* } but the donation; -bur-ifithe K/leaverh the nomi- 
ted, nation to rhe party, there many times; although nsc 
,bur of neceflity he nſerh the words,/Fundo;Erigo;8&c. Bur 
and F ineruch the incorporation is made by:the K,Charter, 
ms; J and the Founder is bur an Inſtrumene.:: - - - 2p 
8. The Maſter may be ar will ; | fof'by the- Leicers 
Parents -$; had power to name one: at his will and 
pleaſure. JON 2] IWTALID gifs 
9. The money paid by ſome of the Governours in 
\ B b 5 the; 


2 74. .\..* Mary Portiwgtons Caſe.” Tib.to, 


Keirprivate-Capacity-is:goods: bur the payment wag 
4s Governours, and/fachey are acquitted... 2,-A rent 
was reſerved, which is a good conſideration. 3.:A 


bargairmand fals may'bcupon confidence and rruſt, 


_ . 16 They-may pleadthat they are ſeiſed 12 jure in- 


Corpo ations. alrhough then; It be:nor 1# efſe.  In'anz 
Hep to the preſidents; ſome are Explanatery , ſome 
Nugatory,exiconſuetudine Clericorum.. ' - * 

-\Sir' goons Hpemem uſtice of England be: 
came fick, whereof he afrer dyed, ſo thar he nevet 


d.commenditiots; / : » 
1 20727UTED 12079 eli! | : 
5100 artingion Caſts Js Fltedit fol. 35. 
Frer many things ſaid concerning Perpetuitics, 
”7* In this caſe! ir: was faid, rhatiarecovery in a v4 
lue' barrerh an ceſtare; tayl , 'alchongh:. no recoms 
pence be had;. becauſc.ir is by: Iudgemeric? /as if fig 
In tail be barred in a formedon, by warranty and a{- 
fers;bur if che iflue-before judgement 'givenzalien the 
afſers,his ifsue ſhall'recoyer the:Tand'in'rail, if renant 
in tail ſuffer a recovery; and dye before Execution, 
iſsue is barred, Jv isabſurd-that! ohe "may barr.one 


. 6f going about ro'fuffer a recovery, 'wheir be cannot 


barr the recovety'ir [elf ;, bur if ſuch'a condition had 
been good, ' Feme+Cavert by that ſhall nor loſe ha 
Land; for ſhe: ſhall norlaſe. her Lands by any con» 
clufion withouc” examination -upon'Writ in Court, 
and if the acknowledge a recognizance, this is void, 
alrhough. it be with her Husband; becauſe there is flo 
Writ ro examineher'; if qn Infant levy a fine,this 
voidable;/and ſhall be tryed by 'infpeRions bur a fine 


levyed by a Feme Covert is void, if the; Hnsband ef} 


rer, otherwiſe nor. 


arpiied the'Caſe': See there is ſeveral advancements 


X Ternink F 
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$e - Jennings Caſe, 38 Elins Banco Regis {01.43; Wes 
f | 


fy TEnanc for life ſuffers 2 common FEGAFCrY4in which 
hein remainder in tail is vouched, whedyerh, the 


7.5 . 
an: | fverfion in fee is barred: - 15it99 2105 oh 
ook 1, Reſolved, that at the common -Law.a recovery 


againſt Tenant for life, upqn @ true wasranty » and 
bez | recovery in value binds him in the remainder. ., 
2.. No Statute was made-ro provide for him; who 


ev 
__ had a reyerfion or remainder upon an eſtate tail, and 
| the Stature of #. 2.3. which giveth, receipt vo are- 
rerfioner upon defaulr of him who holds pee donums 
is ro be-incended of, Tenanr after poſſibiliry” of iſgue 
extin&z- and'3a H. 8. c. 31. provides only for ares 
ties || 1erfion or remainder upon a Leaſe for life... | 
1x | 3- There have been divers evaſions our of the Sta» 
on. || ivres of 32 H, 8. as if Leſsce for life Leaſe for years 


Mie © 2 one who infeofferh one, wha in recovery vouchss 
1 of. | Lefsec forlifez-this'was our'of the ſtarurepbecauſe rhe 
\the | £691 and Leſgee: were pur 50 a right, whereupon! 14 
nant Þ £4 6.8: was made." >} 4 Ty > 
jo, 4-14 Eliz, extends not where Leſsee for life vouch? 
ed him io remainder intail,becauſe is. is-inzhe power 
of him'in retnainder-ro;dock the reverſion, &c. . and 
had | $£ cou: ſe is, thar Tenanr in tail bargaigs and ſells 
bs | Pane who ſuffers:a-recovery,, nwhichz Tenant:in 


cons | fail is youched ,. and yer'the bargaince hag. bur for 
Jurt, lifgi; Judgement affirmedin Error. 4h 3 (12; 
701d, . _ RAY FOTy © | e.1 

i 110 L ampets Caſe, 10 Facohi; fol: 46: 

MY LT re 14 Re Ser tne. 107135; 

fine [Elec for. 5000; yeares deviſerh for life-ro- ons 
1 eg- | whom he makes Execurer, the remainder to one 


Siſter, and che heirs of her body, and dyes,.the-Si- 
'Pftertakerh Hugsband, they releaſe re the Execuror, 
I. Bb 4 . who 


| \ | 
5 $76 Lanipers aſe, Lib; 10 
who demiſcth for ren years to the Defendant , he 
Baron dyes,rhe' Executor dyes, the Feme takes ano. 
ther Baron,who demiſeth to the Plainr, ﬀ ; Jadgement 
againſt the Plaintiff,” > 

1.: Reſolved; Adeviſcof the aſe of a term to ons 
for life, the remainder to anorher for life, is good, ax ) as 
an-Execnrtory deviſe. 

'; A deviſe of the rerm jt ſelf in ſuch manner 4s 
good. 

"7 The Grſt eviſes cannot barr him who had the 
Execurot y deviſe, 

- 4. Aﬀentef the FE xecursr to the ful deviſce, is an 
aſſent for all. 

"5, If ſuch a deviſe be made to he Fxecutor, ad 
he! enter, generallyhe ſhall have ir as Execurot, 

6, Such an n Execurory deviſe cannot be 8" anted 0+ 
Ver. 

Te Such. a an Executory deviſe may be extin grill 
by releaſe ro the firſt deviſee, 

- Obje&t.” That the firſt deviſee had: all ths ;mereſt 
In him, andthe other but a poſſibility, which cannot - 
be releaſed,as if Conuſee of a ſtature releaſchis right 
in the Land; yct'he may ſue execution. 

Tr was anſwered}; that a thing in aRtion cannot be 
armed to a Stranger, neither by the At of the Pars 
ty, nor of Law, "bur it may be relca(cd ro rhe Terre* 
terianr, and here tohim who had:the | p: eſent intereſt, 
x, Beeauſe as-itimay be eaſily crearcd, being a Chat 
tell, ſo it may be cafily determined. 2. Every right 
as well preſent as future,by j Joyning all who have in- 
rereſt one way orvthier may; be extinguiſh'd; ſoit 
the Executor and the Siſter here, way joyned in an 
aflignmenr, this had been good. 3. When many ep 
ave requiſite ro-the perfeRion -of - any: thing/, t 
Law 'teſpe&s -the Original' At, and here the fun- 
damenraF As were the deviſe, dearh of the deviſat, 
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the allent ot the Executor, and death of the firſt de- 


' viſee, and ſhe hath a righr-thar may. be: releaſed, 
. and the death of the Executor is bur-:a tnean to 


bring it into poſſeſſion ; as a Feme Coverr/ barrerit 
her {elf of Dower by joyning in a Fine with her -Hus- 


band , bar if the Baron ſolc levy a fine, and dycth, 


and five years paſs, the Feme is not; bound 3 fo if 
renanr in ancient demeſne levy a ne, he had, pufli- 
bility to have the.land again , it the, Lord brang.a 
Writ of deceit ; but he may releaſe .thar poſhbility, 
bur-ſuch a poſſibility as may be releafed, ovght ro bt 
Propinqua, and not Kemote, and tis. niore than.a 
.commoen poſſibility,that.an Executgr will dye before 
5000. ycars,and the, perſan who releafeth. it ought | 
have it ir» certain, therefore if a'remainder be; lymi- 
red to the righs heus of }. S, his eldeſt 'ſonne+ cen. 
not releaſe it , becauſe he is nor certain .wherher 
he ſhall be heir at the death of his Father ;' ſo if./h 
leaſe he madetoBaron and Feme, rthe-remainder ro 
the ſurviver of them for 21, years, the, -Baren canngr 
grant this tern, : 4. This. by her death goerh to 
her Fxecutor, therefore: it may. be; (exfinityithed - by 
her, i\-the difſciſee-releaſe all ations to'the difleiſor, 
who dyes, the: difleiſee ſhall have, a Writ of- entry 
againſt his Heir; - ot; if Bajlor releaſe all Actions +6 
the Bailec,he ſhall have a dzrinue againſt his Z 
cors. 5. It. is a-preſent Legacy,/alcheugh the inal 
be 4n futiro , and thexeſore the - Legacy; may bail 
c1axrged,and conſequently the intereſt. jr felf ,;For, 
2 deſlruit medinms] deſtriat fine; ane | this may. be 
before affent of the. Zxecuror. 6, Otherwiſe there 
would be a perpetuity of Chattels. {+ 1 2 +, 
2. By this 1eleaſe the Executor had a perfe& eſtate 
for 5000 years abſolucely. aig - 


% 


3. The requeſt and acceptance of the releaſe by 
the Executor antoupreth to.an agreemert, | 


The Cafe of the Chanre Uour, Miflers, and Scholays 
' of the univerfi:yof Oxford,1 1 Jacobi, fol. 53. 


= ſtatute of 2 Facob; , ' giveth preſenrments of 
. --& Chutches,which belong to Recufants convicted, 
to the Chancellour and Scholars'of O ;,and makes 
grants of ſuch Keeuſanrs veid : One indied'of xe- 
 cufancy,grants/a prochein avoidance, & is after con- 
viRted, the Church becomerh void, rhe Chancellour, 
Maſters and Scholars, bring a Puare zmpedit, and a- 
verr thar he renained a Recuſane. : 
1. Reſo!:' The'grant of the next avoidance be- 
twixt the Inditment and conviction, is void, for the' 


ſtatute is,thar a Recuſant conviRed ſhall be diſabled, - 


-&c: from the time of the Seſhon of Parliament ; fo 
agrant of the next avoidance''by an Abbot before 
ſurrender, and after rhe' ſtarute of 31 H, 8. cap.rz, 


of Monaſteries, is void ; ſo if an Officer of the King - 


purchaſe Land; and alien-it,'and become indebred to 
the King, this Land is lyable to the debr. 

2, Covine'ſhallnot'be prehimed if: jt be not aver+ 
red, and if rhe Jury find that Covine was to one in- 
tent, that ſhalF not be taken to 'anorher intent;there- 
fore becauſe it is'not ſaid, chat this grant was by Co- 
&y it ſhalt nar be intended,” To oF 18.2 
FAlthoughthe ſtarute giverh the avyoidances to 
Chanceltour, and Scholars- of 'O, yer: they may 
bring a :Duare Tmpedit, m the name of! their Corpo- 
ration, and the miſnatning of the Corporation doth 
nor avoid the 4& when it'appearerh whar Corporaci- 


a * 


on is intended. +5 WI 29254 17 [2s 
- 2. It was pleaded, tharthe ftarure giverh it ro the 
Chancellour, Maſters, and Scholars, and the Defcn- 
dant had demurred apon it, © 7 ON 

3- This being a private air ſhall be raken as it is 


pleaded; 4. The « 


378 Oxfards Caſe: Lib.16, 


Lib. 10. The Biſhop of Salisburies Caſe. 379 
- 4. The Univerfiry muſt ſhew that the Grantor was 


a Recuſant, convicted atthe time of the avoidanres 


bur nor that he continued ſo, becauſe it:is a Chartel 


veſted in them , which ſhall nor be'deveſted by his 


conformity after; ludgement for the Plainciff, . 


The Biſhop of Salwburie's,Caſe, 1x Jacob!, fol. 58, 


He Defendant in a ſecond deliverance » , pleads a 
grant of the Biſhop of 5. to E, G. and himſelf of 
the Office of ſurveyorſhip of his Marinors ,, with a 


rent charge of ewenty Nobles per anniims with con- _ 


firmarion of the Dean and Chaprer,and rhar ic is 4+ 


 tiquum officiumuſed to be granted in fuch manner te - 


ſuch perſon and perſons,as the Biſhopand his _ 
ceffors ſhall pleaſe * "The Plaintiff pleads the ftarure 
of 1 El:7,and that the'ſaid Office hath-nor been ufed 
ro be granted, bur for the life of one , whereby the 
efrant is void, Ef hoe paratns eff verifucare © ltwas ex- 
cepred ro the Barr, 'thar” the Avowant had pleaded 
thar the Biſhop and his predec.ffors haye:uſed ro 
grant the ſaid Office roſuch pe ſori or-perſons, &c; 
and the Plaintiff pleads'in Barre , \that-.it had not 
been uſed ro be granted, bur for one lifes, - and cons 


' cluderh, & hoc paratus ft, &c, where it ought to have 


been, quod izquirat ur per, &c.. ye its goody (becauſe 
the avowry is in-the disjun&ive. 752 2 nn: 
2, 'Ir is nor averred thar the Biſhop 1s 'dead , and 
if he be not; the grant is good; durjng his life, it''is 
good, for it appeareth by the words 2/fer Epiſcopumy 
that he was dead,ot remov-d,exceprions to the avow= 
ry,that to ſay this is an ancient Office is too genietal, 


becauſe he made title ro the Office 3r- ſelf ; but ir 


had been good if he had claimed another thing , -by 
reaſon of the office; and the exceprion holden good : 
It was objeRcd,thar this grant was 6ut of the ftatire 
£« ' . F # * . : of 


- 
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380 The Biſhop of S$alisburiet Caſe.Lib, 1 Q. 
of x Eliz. becauſe no parcel of the poſſeſſion of the 
Biſhoprick, as the ſtatute ſpeaketh. 

2. Such things are reſtrained by the ſtatute,where- 
of a rent may be reſcrved, 

3. If it hid been an office, parcel of the Biſhap- 
rick which the Biſhop might exerciſe, this had been 
within the ſtatute; but this is nar fo. | 

4. If it be reſtrained for rwo lives, then alſy for 
for one life.” Bur it was reſolyed, that the ſaid grant 
for two lives was void againſt the Succeflor- by the 
ſtature of x £1:z. | 
-: I, Refolv.. This grant had been good at the Com-+ 
mon Law, by canfirmation of -the- Dean and Chap: 
tr, | 


2. The A&of 31 H.8. cap,z8. enabieth the -Biſhop | 


 tomake a leaſe:tor 21 yeares; or three lives, obſer- 
ring the limitations of the ſtatue, without rhe Dean 
and Chapter. - a 457 J 
3- <The ſtatute of x Eliz- reſtrainer' rhe -Z3(hop 
to'grant any parcel of his palſeflions , or any'rhing 
belonging co his bithoprick, bur. for- 21 yeares 3-or 
rhree lives: 8c. but againM'rhe B;ſhop' himſelf -ir- is 
good; and:this Office may be' ſaid b:longing. ro his 
biſhoprick, becauſe he had aw-inheritance in the diſ- 
polition of- (it, and the intent .of- the {tatucewas to 
avoid diminanons; and dilap:dations., therefare:-a 
grant of ſuch an ancient Office 6f, ſervice and necel- 
fity for one. life, as'was-accuſtornced, is out. of the fta- 
ure ; bur niore 4han tharhe can'or doyb{cauſe it'ts 
not of neceflicy ; and-the death of anc of them in the 
life of che Biſhop is not. corthepurpoſe ; for the graft 
was vo:d againſt rhe Suecefiar,:;and it ſhall- not; be 
made gonad byaccident after, ; -* :- TSS 
4 wuch a granrfor one life, withour confirmation 
of.che Nean and Chapter, is yoid becauſe it is qur 
of rhe ſtature of-s &liz, and reſolved alſo , thor jal- 
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aKndcr wut deed, becauſe he ſaith, Mods poſſidemtes,bur; 


Lib.1o., whiſtlers (aſe. - 387 
tho:igh the'biſhoprick'be new, yet a grant of ane- 
telfary Office, \with a reaſonable fee . { of which rhe 
Courr ſhall judge.) binderh the ſucceſſor, | 

Nota, Where there was a clauſe in 1'£1ix; that Bi- 
ſhops may grant to the Qyeen,8c. 1 Facoht, by Par- 
lament.reſtraineth chem; and afrer judgement was 
giycnfor the Plainriff. 7» :: 


| HhiFilers Caſe, xe Jacobi, fol, 62, Upon a Tpectal 
| Verdi. hg TE 
Os the Statute of Prerogativa.Regas, cap.15 . by 

che grant of theKing of a Mannor, all appendanes 
( wichonr naming them ) "paſs , and the+ ſtatute ex- 
cepteth Knights Fees, Adyowſons, and Indowments » 
bur all ocher appendants now yaſs without naming 
them's and ſo do Advowſons paſs in caſe:of reſtirigi- 
on, for the flature ſpeakerh of Grants,and'in Grants 


alſo, without: expreſs mention 'by the. words: Adeo 


plene'e> integie, Ke See other good ,marter there; 
touching'this Subject. Tt | 


The Church-Wardens Caſe of St, Saviours i South- 
wah, fol. 66, © | ATI 


Q Utcen Elizabeth leaſed the reQory to the Church 
Wardens of St. S. for 21 years, and after leaſed 
to them for 50 years,ift conſideration of the payment 
of 20 pound, and ſurrender of the Letrers Parents 
ty the Church-Wardens, Modo habentes,& ad preſeus 
poſſidex es ; and rhe ſpecial Verdi&found, that they 
paid the 20-7. and that they delivered the Charrer in 
Court to be” cancell'd, and that they paid the Feess 
bur char no Vicar was made, yer the grant is good 3 
for it appears that the intent 'was not to make a ſur- 


A 


V . 382 TheCaſeof the Marſhalſea. Lib. 10. 
/ afurrender in Law by acceptance of rhe ſecond Lec» 
© xers Patents ; and alchough a Corporation cannor 

make a ſurrender indeed; yet they may make a ſur- 
render'in Law. [8 2! 

2, Although anaGtion ſarrender is requiſite, they 
have done all which belongsto them, by delivery of 
the Charter and payment of the fees , ' and. the'Can- 
ceiling beJongs ro the Court, | 

3. Although ir was recited that 20 U, was paid, yet 
it needs not to be found, fer it is bur in tHe perſenal- 
ty,and is affirmed by the King to be paid, and is alfo, 
executed : ſec Barwichs Cafe, 5 Report; 'gz, | 


| « # bk;Þ l 
_ 'The Caſe of the Maiſhilſea, 10 Fac: fol.68, It f 
Falſe impriſonment. 


AN ation-upon the Caſe , _ an afſumpſit is 
broughr'm the Marſbalſed, whereas no party was 
of. the Kings Houſe, :crhe Plainciff recovered: , the | 
Defendants arrefted the Plaintiff by a Precept,inthe | |j 
nature of a Capias ad ſatisaciendum , andthe brings | { 
falſe Impriſonmenr, and judgement given againſt the . 
Defendants. 
1. Reſolvei,the Sreward and Marſhal at rhe-Com- r 
mon Law have two authorities: One general,as Vice- : 
_ gerents of the Chief Juſtice, 'in his abſence, within 
the Verge : Anorher,. as Judges of the /Marſhalfea. 
This laſt was/limited ro:Pebt and Covenant, where 
borhare ofthe Houſe, and'ro rreſpaſs, Y:'& arms, 
where ene is, butnor if ir-concern Land; and becauſe 
cheyhaverrhe:generab authority at will;and the other 
for lifechey draw-many cafes.ro theMarſbalfca,which 
ought co he in other Courts:: Their :kuriſdigion by 
Fleta,1ib.z;cap. 2. Infra.metes hoſpitircontinen'ss. 12. 
Leucas 34 circum. Anditheſtatrure of 13, R. 2. £. 3+ 
limics:the:1z miles robe.accounted about the Kings 
Tonnell. , LC. E06 © 
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Lib.10. _ The Caſe of the» Btarſhalſea. 383 


| UML 


2.. The reaſons wherefore this ſpecial authority 

was given them, were, ty 

1. Becauſe the Sure there, is by Bill, by reaſon of 
cheir priviledge, which cannot be elſwhere. = 

2. In reſpe& of the neceſiuy of attendance of che 
Kings ſervants. | 

3. If Srrangers ſhall be ſuffered to ſue there, one 
Carman would ſue anotherCarman there,1n aula Ke- 
2, which were undecent, bur the general authority 
vaniſhed by the AR of 23 E. 1.'6,'5, which ordain- 
ed, that the Chancellour: and Juſtices of the King 
ſhould follow him: therefore in Preſentia Majors Ceſ- 
ſat, &c. ' and abour'4'E., 3, the Courr of K. Bench 
became Refident. BENE: 

3. The Statute of Atticult ſupet'Chartas,is as much - 
as an explanation of the great Charter,and theChar- 


rer of the Foreſt,and not introduRory of anew Law; 


and the third Chapter of that A@ explains the Tu- 
riſdition of the Marſhalſea,as before ; and if he hold 
plea, otherwiſe: a prohibircion 'lyerh,” and the party 
thall have an aRion upon the Caſe, 'as a conſequent 
open che Stature, ON es Yer 
4. Thar'part of the Statute which giverh ther Tu- 
riſdiftien'th treſpaſs, ſhall be inrended-creſpaſs - 3 
@ Arms Oo ©9908, 8 08 | 
5. ThisaQionlyerh againſt'the Defendants; be= 


_ cafe 'the Court had nor Iuriſdition;. andſo have 


ner done ir-by-cotnmand of rhe Judge;otherwiſe if the 
Courrthad Tur Bin bur procedeth Inverſe ordixes 
or-erroneeufly, as'if a Capias be! awarded againſt an 
Earl,i&c. one/who: is indifted before Juſtices of the 
Peice, cannot approve, x. Becaufe' he cannot" - 
figne a Coroner.- 2. Becauſe it'is otit of 'their Com 
miſſhon-; if a Couit Leer be holden 'ar another day 
than1r-oughr:robe, the proceeding i$,* Coram non It- 


2ice,otherwiſe ht-is of a Court Baron, 6 R. 2, Aion 


upon 


(i 
\ 


\ 


384 Lrongyd Loves Caſe. Lib. ; 6 


upenthe Stature: P/a2.ltime,in the point, that judge- 
ment in the Marſhalſea, when none of the parties 
3s of 'the K. houſe,/ may be avoided by plea withour 
any Wr't of Error, which: proyerh-char it is yoid, 


«au 


L'ona'd Loves. Caſe; 11 Jatcful; 7B. 11 EA 022 
firme#,. for 'Þ agres, Cc. | 


+ Ls {exſea of divers Mannars in ſoccage, and in 
©: Chivalty: 1s [{avite, raketh a feoffnent rodiverſe 
uſes, in ar [ndenture precedent ,- whereby he limits 
ro-himſelf for life,” without Impeachment of waſte, 
and to the uſe of his Leſſees and Deviſees, rhe. re. 
mainder to his ſecond Son in tail, &c. the reverſion 
ro himſelf with power of revocation, after he put- 
chaſeth 8 acres in-ſoccage, and-reyoketh , as to cer- 
tain Mannot s holden in ſoccage, - and .devifeth them 
andthe acres to, h:s eldeſt; ſonne ; and. the heirs 
Males.of, his, body:for 500 years, provided, thar if he 
alien orherwiſe.than for years determinable , upon 
the deaths of three -perſons, or leſs.number, ren: 
dring:the old.renr, or, dye without fue Male , then 
tzhis{ccond fon. in. cail,, with proviſo ro make Lea- 
fes, according to 32 B. 3.only: L, L, dycth,the'eldeſt 
{onncenters into $8 acres, and dyeth , and leaving 
oRC Danghter,who married R. D.who enters inta the 
8 actes,\8&c. ſecond ſonnedyerh, . having 'L. Li who: 
egters.upan A... and leaverh tothe Flaintiff, who 
ERTCrS;..upon whom the . Defendant, enters, and-e-. 
jea&ah, &c. and if, che entry of I. L.,.the Leflor was 
conpeable gr. not was the Queſtian-z. and-it,wasad-' 
judged thar his entry was not lawful, and-judgement. 
was given agunſt che Plainciff 5 inthis Caſc diverſe, 
points.rcfol ved, ſone at the Conynon Law, and ſome 
upon-32 and 34 H.8$, of Wills, 


1. Kelol, Yr 


Iub.z0o. Leonard Loveis Caſe. 385 |} 
Sl 1. Reſoly, If a man ſeiſcg of three Acres of equal. , 
"gc value, one holden in Capete,; and, givern that and one 
10s. | ofthe other.ro. his\ younger ſon in rail , he' cannot 
wut | deviſe any;pattoof che hird Aefeerguſc he had exe- 

- *  þ cutedhis power, and if  heputchale omer Land in 

ſocage, he;candeviſe bur rwo parts of that.,, by rea- 
wo ſon of his reyerhon 10- Capitg, expeEtant upon rhe [20 
0.4; ate rally 57 eo EE day ue , ITE, 

Object. That,the K. was once ſatisfied of the ward- 
n- ſhip byhe ſtature, in reſpe& df the Acre holden,and 
the reverſion thereupon ſhall nor hinder che deviſe of 
—  Tandpurchaſed aftere (00G 7 
ns. ba 2 Ihe ſtaxute doth nor regard this. ſeck-reverh- 
© Fn, bur inherirances of - annual value, Reſp: Tothe 
T4 firſt, char this reverſion ſhall hinder the deviſe , by 
MN Þ the words of the ſtatute, for he had 'a reverſion; of 
J Lands hodlen, jbux although the Karute ſairn , > at 
l he may alien two parts, by af execured or will, if he 
7 | alicntooneof the three uſes by a& execured,he may 


fr: deviſe the reverſion, for the ſtature is ro he inrended 
: of an entire alienation; and where the ſtatute ſaith n 
Ws reverſion. or remainder, it is to he intended, that, the : 
6: Deviſor be:ſeiſed of ſuch a remainder which* drays, 
n yard{hip,* .,. 0. Sau 
7 |. Torheſecond ir was anſwered, that things which 


ſt of their nacure are ſeck, are our of the ſtarnte , bat 
's not things which of their narure are of annual va= 
if Þ lue, bur are not of value in ref) pet of ſome Leaſe or 
7 | Gift, Abg. alique inde reddendo, and rherefore ſeck 
WW | reverfions are deviſable by the ſaid ſtarutes; bur if 
"** | they be nor; yer they ſhall nor hinder the deviſes of 
Fs | other Lands : To make one able ro deviſe' by thoſe 
{= ſtatutes, the time of Having, Holding, and diſpoſing 
| muſt concur, and therefore if a grant-to the fecond 
© | Sonhere, had been in fee, althongh with power 
© | of xevocarion, the deviſe had been good, becauſe he 
C c = ad 
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386  Leonarll Loveis Caſe, Lib.10. 
had go Lands if cay/te, ar the time of the Deviſe 3 
if the Father conVeyeth, tris Land to the uſe of his 
younger 19g, rhe <[deft being within ape,” after the 


eath ofhis father; tie Thalt be inward; though no 


thing deſcend: Attic Child, and nor in" reputari- 
on 18, within the? fatine 3, and if the fon” purchaſe 
lai Bows fide of His fatherprhisis'otr of the Rature, 
be:aufe ir is nor for.his advancement ; If Tenant in 
Cr SHE Tpaz2 potchafe land'im Chivalry, 
the devile is Void for a third. part; bur if Tenanc in 
Chivalry and focbe deviſe all;,andafrer alicns the 
the Land holden,this is good, To make diviſion,that 
the KingTh4l Have a third part Folden , the Lands 
aſl 'be e3ken qccotding to their value ar the rime 
of the > of the Devifor:The rime of provifen that 
a_third part muff Koi, "needs nor /concitr with 
the time of al:;enfttod bir ir is ſirffictent that he had 
it at the crime of KrSdexth, The'eftare to any of the 
three purpoſes ,* ouphy to contiriue' to the rime of 
gen. and the Tenor muſt ill after dearthzto make 
it withirt the ſtatute, and the eftate alſo of Land 
holden, ofight 15. conrfhue after dearly 37 therefore if 
the Tenant in rail, i'Erp te deviſe ſocage and, & die 
withour iſſue, this is good; ſo privity muſt continue 


- % 
[4 


after death,thereforeFFhe who made the conveyance 
be arrdineed, this is out of the ſtarure + The uſes to 
the {e- ond" Son are ih tontingency, and nar executed 
by 27 H.8, by the power to make Leaſes, and Deviſe 
relerved to the Feoffor, and therefore the” fee is in 
the Feoffor inthe meantime; ſo thit having diſpoſed 
of it, ind being (eiſed of ir,he cannor deviſe the Land 
puchaſcd afrer _* .* w-: 

' Trwas objeRed;”thar the Nature ſaith , lawfully 
ex<ccnted in his life , but here no uſe was to be exe- 
£ured in the ſecond Snn until after his death. 


Tt was” anſwered , that afrer his death the uſes 


wes 
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1b. 10. Dior Leyficlds Caſe. 


357 
here derived out of the feoffinent, and ſo are as if 
wetc exccured in his life 

Jt was holden by rhe Chief Juſtice , that the re- 
mainder to the ſecond Son is. contingent, in regard 
no alicnaticn is found ro be made by the Eldeſt, and 


i there had been, then it would be repugnant , rhar 
after alienation the Land ſhould remain to the ſe- 
cond ſon , and ſo Puarungz via data, the remainder 
(as the caſe is ) canner veſt in him , but this point 
was reſolved by the Court. 2. The revocation 1s 
good, although the Indcncure precedeth the feoff- 
ment,and that the uſes are in contingency, and thar 
the Revocarien is but in part, and the Chief Juſtice 
held, chat rhe eldeſt ſon had bur a term dererminable, 
and the ſecond an eſtate rail 3 bur in this, the Kings 
Bench and Common=pleas differ in Opinion,and that 
if Lands be deviſed to, one and the Heirs of his body 
for 500 years,the Execurors ſhall have itzand nor the 
Heir; and the deviſee may alien it, for it cannot be 

entailed ; and ſo in Peacochs Cale , 28 El:3. Bang 

Rem, it was reſolved, | 


Do#tor Leyfields Caſe, 8 ac. fol. 88. 14 Treſpaſs, 


N Treſpaſs for Corn taken at O ; C. the Defen- 
 dant pleads Q. Eliz, granted the ReQory of O. 
C.ro C. P. withour ſhewing the Letters Pattents 
whe demiſed ro G, P. for 8 years, if rhe ſaid C. P, 
ſo long hved, and that he, as Servant of C, P, 
took the Corn, and averrs the life of C. the Plain- 
riff { demurreth, becauſe the plea amounteth to the 
general flue, and ir was adjudged in the K, Bench 
thac rhe Bar was inſufficient , becauſe rhe Defcn- 
dant ſhewed nor the Letters Partcents, and error was 
brought in the Exchequer Chamber , becauſe rhe 


plex amounts to the general iſſue, becauſe rhe Dee 
Ccz fendant 
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388 ' Dodtor Leyfiilds Cafe. Lib.zo, 


fendant gave ne colour, wherein judgement ought 
not to be given againſt rhe Defendant , bur only ro 
' anſwer over | y 

i. Becauſe he is not bound to ſhew the Letrers 
Parents. 

It was anſwered, that colour ſhall nor be givenyfor 
colour ſhall not be given where the plca gocth to 
the bar of the right, for it would be in vain to give 
colour of right,and to bar himif he had right, as if a 
collateral warran:y, fine, ſtatute be pleaded , or if 
he claims by a waif, otherwiſe where he pleads a de- 
ſcent, for this doth not bar the right , bur. the poſ- 
ſeſſion 3 he whe claims by ſale in a Market overt, 
ſhall nor give colour if he pleads generally, bur if he 

leads that 1, S. was poſsefſed, as of his own goods, 
and ſold them as in a Marker overt, or waived them, 
there he ſhall give colour, becauſe he confeſseth no 
intereſt in the Plainriff, 

2. If the Defendant claims by the Plaintiff , he. 
ſhall nor give cslour, . 

3. If the plea berothe Wrir , or aRion of the 
Writ, no colour {all be given, 

4. Colour ſhall nor be given in caſe of Tithesfor 
co whomſo-yer the Lands belong, the Tithes belong 
ro the Parſon, k 

I. Coloar onght ro be a doubt to the Laygents, 

2, It muſt have continuance, 

3. Ir muſt be ſuch a colour, thar if it be effeRual, 
will maintain the Action, | 

4. Ir ought to he given by the farſt Conveyance, 

2. Reſolved, Leſsce for yeares of Leſsee for life 
of the K. wuſt ſhew the Lecrers Parents, for he who 
is privy in eſtate or intereſt, or who juſtifieth in 
right of a party or privy,although he claim bur part, 
muſt ſhew the firſt deed ; and the reaſon thar deeds 
2c ſhewed ro the Court, is, that the Judges and Ju- 


/ 
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Lib.10. Edward Seymors Caſe. 389 


| ry (that which reſpeRively ro them belongs ) ſhall 


Jdge of the ſufficiency thereof , therefore a deed 
ſhall not be ſuffered to be given in evidenre, by wit- 
neſses, or Copy, except it be burned , or ſome ſuch 
inconvenience... but a Copy of a Record is good eyi- 
dence : If a Releaſe be made ro Tenant for life,this 
inureth to the Reverſioner, yer hs cannot plead ir - 
without ſhewing 2 Fortio»: here, becauſe the Leſsce 
may contra@ wirh the Leflor, to ſuffer him to have 
rhe deed to ſhew ; bur ſtrangers who claim not the 


- thing granted, nor intereſt 0::r of ir, nced not io 


ſhew the Deed , otherwile if he claims the thing 


. granted, or intereſt our of it; E7go,the ſecond grantee 


of a rent=charge muſt ſhew the firſt grant,but he who 
claims as Gardian, or meerly by rhe Law, without 
privity or power of providing the deed need nor ro 
ſhew it : Bur Tenant by the courrefic muſt thew ir, 
becauſe the deed was in his power living the Wite, . 
otherwiſe of Tenant by ſtarute, &c. 

3. The not ſhewing of the deed is matter of ſub= 
ſtance, thereforc judgement ſhall be given againſt 
the Plaintiff in the writ of Error, although it was 
not ſhewed as cauſe of Demurrer. And judgement 
was affirmed. 

Nota, When a plea amounts to a general ifme, if 
the Plaintiff demur eſpecially,upon 27 El:7, afd the 
Defendant joyn, judgement ſhall be given for the 
Vaintiff, 


Edward Seymors Caſe, 10 Jaceb',' fol, os. 


Te Lord Cheyny Tenant in tail , the remainde*® 
4 intail ro I, C. the reverhon to the Lord C. bar” 


'gains and ſells, and levies a fine ro the: bargainee 


with warranty to him and his Heirs ; the taxgainee 
infeoffeth the Lord $, who enfeotferh' E,'S ; +1. C. 
| Cc 3 dicsy 


\ 
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dies, baving iſſue T.the Lord C dyzth withour iſſue, 
Edward Lord S, leaſeth to the Plaintiff, rhe Defen- 
dant by the command of T. eje&ed him z and j idges 
ment was given for the Defendant, and affirmed in 
Error. 

t. Reſolved, The Bargainee had an eftace deſcen- 
dible,during the whole life of the Batgainor (where. 
of his wife ſhall have power} and alſo the reverſion 
in fee expeRant-upon the remainder 1n tail, : 

2. The Fine after bargain and falc, is no diſcon. 
tinttance of the remainder, for this operates upon the 
Eftate paflcd by bargain and ſale, and corrovorateth 
that,and maketh ir dererminable only upon the death 
of the bargainor withour iſs1e, ocherwiſe if the kno 
h:d preceded rhe bargain and ſale. 

3.. It was ebj:&ed, thar the Feoffment of t'1e bar- 
g2ince diſplaceth theRemainder.ſs thar the warranty 


which deſcends ujon h m barrern hm: but Reſolved, 


that tne warranty doth nor bind him, 
1. Becauſe it was annexcd to an eſtate d2termin- 
able by the death ef Tenant in tail,withour iſs:1e,and 
to the Reyerlicn in Fee, granted by the bargain and 
fale, and anz, and not to the Remainder in ral, and 
thc Coniſce by his own AR cannot make it to exrend 
any fwther 3 rhcrefore the eſtate tail being deter- 
miged, the warranty ceaſerh, 
. 2. A Warranty barreth nor an eſtate, which is,n*t 
diſplaced ar the time of the Warranty annexed, as 
the Father m-keth a feoff.nent of Land (out of which 
his ſon hatha Rent) with warranty, this binds 0] 
th: ſon 25s rothe Renr, ; 

3. The feoifwent was lawful, becauſe he had fee; 
therefore he cannot make diſconti; u ince. 
' *4- A Warranty cannot Enlarge an eſtate, the Re- 
maingex in cail ro J, C. was not diſcontinued, for th: 
Feotior was not then ſeifcd by force of the tail. = 
S w 8 p 4 a ; . ' 1 "_— : p $, 
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5. Acallaceral Warranty may be given incy!” 


{Tues dence, if it be nor pleaded, for although it giveth not 
Sfeh- | ; - ry 
” ©" | aright, yer it barreth anorhers right, and the rather 


dgee in an Ejedtione firm, and other, perſonal ations, be- 


d in cauſe in them 4T CaNRAOT be pleaded b way of bar. | " 
; \Note, There are ſome Titles ror whi.h a Warranty 
ce7* | extendech nor, as in caſe of Mortgage, Morzmain , 


p ho conſent to a Raviſher, for in theſe caſes no Aion Iy- 
- eth, in which Voucher or Keburrer, can be, neirher 
on, | fall a Deſcent take away an Entry, 

1 the | Sdn 

reech Bewfages Caſe, Io Fac. Common-Pleas, fol, 09. 
cath 


T*c Sheriff upon a Fieri facias executed, did rake 
4 an Obligation of the Defendant to pay the mo- 
ney in Courc,at the recurn of the writ, and this was 


"_ adjudged good : notwithitanding the ftarute of 23 
: 4 'H. 6. Before this ſtature the Sherift could nor ler 
| z 


any perſon to bail which was taken, as reſpondend. 
as may. appear £liz, Na. br 25,4 b, and in 34 E- 
tz, in Debt by Daw/oz Sheriff of B. againſt Burnam 


- upon an Obligarion, the Defendant pleaded the ſta- 
fp ture 23 H. 6. and ſhewed, thar one K. recovered 
$1 debt and damages againſt him , and purſued one 


Writ of Ficr; faczas againſt him, dire&ted to the he- 
riff of B and that he made the Obligation ro the 
| ?laintifffor the Exccution, and that . Obligarion 
- 7 | was void by the ſtature, whereupon the Plaintiff de- 
\<& | Purred; and it was reſolved, 


tute, becauſe that the ſtatute cxrended only ra ſuch 

fo Obligations which any who is 13 their ward dif 
' | make unto him; | : 
Re- Secondly; thar the ſame Obligation was not yoid 
th: | rhe Common Law, whereupon the Plaintiff had 


judgement and angther judgment,28 F{.Inter Byrwey 
<D 5 pF | | ig 


Frft, char the OQbligarion was not within the ſta-' 


# 
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& Kett. upon ani Obliparion, taken by-xhe Sheriff, 
Pro ſotutione pecitnie dibite domine fegine, upon ex: 


c.nt our of the Exchequer, $LTIY 
Now it is faid inthe latter clauſef the a; that if 
any of the Sheriffs or orher Officers or Miniſters a. 
foreſaid; rake'any Obligation in orher form, by co. 
Jour of their' offices;that irThould be void,&c.There 
are two manner of forms, (Vit) Forma verbatis, & 
forma legalis 7 Perbaly, Rands upon the Tettersand 
Syllables of the AR, Forma legalrs, 'is Forma eſſentia- 
1, and ſtands upon the ſubſtance of the thing to be 
done, and upon the fenſe.of the ſtatute, ©uta aotitia 
ramorum hujus Statuti, non in ſermonum folizs ſed is 
rations radice poſita eſt,and according to this diſtindi. 
on this branch of this ſtari te is.to be expounded, and 
therefore in 37 H. 6. 1. If the Sheritt rake a {ingle 
oblj Earien of one in his ward thar was bailable, ths 
was void, for this Ob1; gation wants eflentiz1 form, 
preſcribed by the ſtarute; for the” condition. pre- 
ſcribes the fault,whichris part of the ſubſtance, And 
there Moyle ſaid, that if the She1iff let one to Bail 
or Mainpriſe, that is excepred in the ſtatute, and no: 
mainpernable, and rake a ſimple obligation, that the 
Tame is void, Onod alii Zuſtitiarii conceſſerunt, for by 
the exception it appearerh, that it was not the inten- 
tion of, the Marutre,thar ſuch ſhould be ler to bail, and 
rherefore the obligation is raken in another ſenſe 
than the ſtature intends, And ir ſeemeth to me, that 
as, well in the ſame caſe of 37 H. 6. as in'the princi- 
pal Caſe of D;ve and Manaingham,Plow.67. the Ob: 
ligation which had:the condition to fare the Sheriff 
harmleſs ( when the Sheriff againſt the Law, put- 
-xeth one to bail who is not bailable ) is againſt the 
'T.aw, and void by the Common Law: ' And with this 
accordeth Wan Wiſhams Caſe, 15 Eliz, Dyer 224, 
andin7 E.4, One wasin cyſtody of che Sheriff, 
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eriff, by force of a Capias, upon an indiftment of te Tre(- 

IN Cx- paſs; and the party maketh» the Ovligation: to: ano- 


ther, by rhe dire&ion of the Sheriff, upon this con- 
hatif | dition, as the ſtature preſcribes for the lurery of the. 
ers a- Sheriff, &c, and there it.is holden that the obliga- 
Yy C0- tion is void, becauſe the ſtarure preſcribes, that the 
There obligation ſhall be made ro. the Sherift,, and that 
s, & is part of the eſſential form ; and ſo if the Sheriff 
['S and add to the condition; thar he ſhall be kept harmleſs 
entit> | againſt the King and the Plaintiff, &c. This is 
whe} . vo d ;, ſo if a Gaoler or theriff take an Obligation 


wtitia |, of "the perſon, with condition to be true Pr ſoner, or 
ed in 9 pay for his mear and drink, $So if the Sheriff 
indi add any thing to the matter preſcribed by the fta- 
, and utc, as tO pay ſuch a ſum of money for a Horſe, &c. 
ingle This condition maketh all rze Obligation void, for 
this it is taken in another form ( rouching rhe ſubſtance 
(OrM, of the matter ) than is preſcribed in the ſtatute ; bur 

pre- in Paſch. 27 Eliz, in che Kings Bench, in an Acti» 


And on of Debt brought by Sir William Drury, late Sheritk 


Bail of Suffelþ-, upon an Obligation of 20 /. againſt A. 
d Not B, ir appeared that the Defendant was ſolely bound 
t the in the ſame, and-with condition., that one Moore, 
Ir by whom the Sheriff had arrefted upon a Lotztat,fhould 
el F . appear in perſon at the day containeg in the Wricr, 
2 4nd the Defendant pleaded the ſtatute 23 H.6, and 
ſenſe »hat the Obligation was made in other form than 
that is mentioned in the ſtature , whereupon the Plain- 
Nncl- tiff demurred in Law, and it was objzRed that there 
Ob- vere three variances from the ſtatute,//74, one inthe 
erff Obligation, and rwo in the Condition : Firſt, in the 
put-F.. obl gation, for that there was hurt one ſurery,and the 
t the ftarure preſcribes reaſonable ſurety of ſuſhcienr per- 
| this jons 5n the Plural number, having ſufficient, within 
224, the ſaid: County, &c, in which Caſe there ought to 
riff, be two ſuretics at ths leaſt, and the Plural number 

ks cannor 
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cannot beNfatisfied with the ſingular number, and ſo 
ey the word of the ſtature. And ſo was the 
Opinion of Monuutagiue Chicf Juftice of the Common 
Places in the cafe of Dive and Manainghamn, 

Alſe,in the condition thar the Priſoner ſhould ap- 
pear in perſon, where the wards of the Nature are, 
that he ſhould appear ( generally ) without theſe 


oy 


words ( in perſon. ) 


2. That he ſhould appear at the day , &c. 44 


 veſpondendum, where theſe words Ad reſpondendum 
are more then rhe ſtature preſcribes , aud therefore 
the Objection is voyd, &c but ir was reſolved by 


Sir Ch-iftapher Wray, Sir Themas Gaudy, and all the | 


Court, that the Obligation was not voyd,by the ſaid 
AE. | 

For re the firſt; . The words reaſonable ſurety of 
ſufficient perſons, arc added for the ſurety of the She- 
riff , and therefore if he will but take one ſurety, 
he it at his peril, for he ſhall be amerced if the De- 
fendants appear not $ and therefore the ſtature doth 
not make void the Obligation in this Caſe ; for 
the fame Branch thar requires form , requires al- 
fo that the- Obligarion ſhall be made ro the Sheriff 
himſelf,by the name of hisOQffice,and that the Priſc- 
ners ſhould appear, in which clauſe no mention is 
made of the ſureties, ſo as rhe intent of the AR was, 
that in ſo much as it was at the peril of the Sheriff 
to-leave to his diſcretion, to rake one or more for his 
indemnity, and although rhe ſureties have not ſufh - 
cient within che fame County as the Ratute mentio- 
neth, yet the Obligation is good + For theſe words 
of the AR, ( as tothis point ) are more for counſel 
Sr direRion of the Sheriff , then for precepr or:con- 
fraint to him, and that for the ſafety of the Sheriff; 
forif the Defendant cannot fad two ſufficient per- 
ſons, having ſufficient within the ſame County , the 


Sheriffe 
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Sheriff is nor bound to lechim to Bail , and this re- 


ſolurion agreeth with the anrient Rule, On1ibet poteſt- 


renuntiare juri per ſe introdufto And as conce:ning 
the ſecond Additions to the condition of the {aid Qb- 

1:gation, more than is in the ſtatute 3 
O Ape <2 ET 
[t was reſolved, that true it is, there is a Verba! 


difference of the form preſcribed by the ſtarry, 


bur nor in the ſubſtance and effe& ; for he thac is '- 
letten to baile, ought to appear in perſon, for 1 
much is implyed in the words of the A& ( ſhall ap - 
pear) and by the Common Lawzevery Tenant or Ve- 
tendant ought ro appear in proper perſon 3 and> with 
this accotdeth Fiz Xa. br.25., and he that oughr to 
2ppeary ought ro appear Ad reſpondend. Ft parum d:f- 
ferunt que re concordant, & «<< ipſorum legiſkrtorum 
tanquain viva VOX yichus CO) non verbs ligem 1mponcre, 
V'a. Dyer, 21 Eliz, 364. where the condition was in 
tie conjunRive(appear and arſwer)and yet the Obl;- 
gation good, 27 E117 in Darby & Hethcgt.if aGaoler or 
Sheriff, for eaſe or inlargement of any Priſonergtake 
promiſe to ſave him harmleſs, that alchough the ſta- 
rute ſpeaketh only ef Obligations with condition, yer 
it is an equal milchief. And way Chick Juſtice ſaid, 
that the ſtatute ſhould ſerve for ſmall or nothing , if 
the premiſes ſhould nat be taken to be within the ſta- 
ture, end the Jarcer clauſe is general,/7z. If the She- 
rift take any Obligation in the other form , that ix 
ſhall be void, and within the equity of theſe words 
( any Obligat'on ) an Afſumpſit is comprenended, 
{or the anticnr Verſcs are : 


Verba ligant bomines, taurorivu (orati beaveosy 
Corn bas caputitr, voce itgatur hems. 


ls 
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lis, generaliterjStatutum eft intelligendum : It was ſaid 
that the Aumpſit did not bind the Priſoner at the 
Common Law, becauſe the conſideration was againſt 
the Law 3 vide Dyer 19 El:z, Oneleyes Coſe. 


Alfridus Deabawas Caſe, 10 Jacobi, fols 102. In 
Ett0r. 


Ne Jury only appeared at the Aſlizes to try an 

Iflue in Treſpaſs, a Tales de circumſtaztibus is a= 
warded at the prayer of the Plaintiff; - the Title of 
which was, Nomina decers Talium, and verdidt and 
Judgement was given againſt the Defendant , who 
brings Error, | 

It was objzRed, I. That the judgement was er- 
cxoneous, for rhe 1 itle being {Nomna 10 Talznn, the 
Sheriff cannor return 17x. | 

2. Becauſe the ſtature ſpeaketh of theſe perſons 
that were before impannelled , which cannot be ſa- 
tisfhed where one only appeareth, as the ſtature of 
Weſtin. 2, C. 11. is not ſatisfied with one Auditor ; 
ſo of the ſtatute of Merion c. 3. of Rediſſeifin : It 
was reſolved, that the tales was well awarded for the 
ſarure ſhall be raken b:neficially in favour of ſpee- 
dy Trials, and the Title is the miſpriſion of the She- 
ritf, which ſhall be amended. 

The time of granting the Tales, is, when {o many 
of the Jurors make defaulr, that the inqueſt cannor 
be raken ; if rwo of the principal pannel appear , 
and atthe prayer of the Plaintiff rwelve de C:ircame- 
#27. are returned, and then the rwo Principals are 
withdrawn ;. now the Trial {hall be all by the 12 de 
errcumPiant, but the Lord Dyer made a quzre of that : 
if one of rhe Jurors dys before the Verdid be given, 
a Tales ſhall be granted, he who is meerly a Defen- 
gJagt cannor pray a Talcs, until default be made by 


the ® 
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the Plaintiff , the number ought ro be under the 
number in the Principal- pannel, excepr in an Ap- 
peal , becauſe there the Defendant may challenge 
peremprtorily : the number ſhall te diminiſhed in 
every new Tales , and they ought ro be: of the ſame 
quality with the former, as if rhe* principal-pannel 


were Per medictatem lingue, fo ſhall rhe Tales be : 


Juſtices of Aflize ſhall nor award a Tales, de circum* 
flantibus in an aflize; for the ſtatute of 35 H, 8. c. 6. 
ſpeakerh where rhe Trial is, Habeas corpora, difliringar, 
or N1ft prius, for an Aflize cannot be taken by Nzf 
p7ius, bur muſt be taken in the proper County ; and 
after, by advice of all the Juſtices of the Common- 
place, and Barons of the Exchequer : the judgement 
was afhirmed, W 


Humphrey Lofields Caſe, 10' Fac. fol. 108. 
In debt upon. Bond. 


. Leafed fora year to H, L and if the parties 
ſhall pleaſe ro renew the rerm art the end of thar 
year, thar| he ſhall have for three years , tend- 
ring 40l. per an1um; H. L, bindeth himſelf to per- 
form Covenants, and faileth of payment of 20 /. ar 
Chriſtmas|/Quarter 3 D. bringeth debt : It was re- 
ſolved for the Plaintiff, Ir was objeQed againſt the 
Aion, | | 
1. Thar the reſervation was upon a contingency, 
if the term ſhall revive, 
. 2. Becauſe the reſervation is durante termino pre- 
d:ffo, Viz, the laſt Term. 
3. The reſervation ſhall be taken trialy, becauſe 
of the words of the Leſſor. 
Bur it was reſ{ol ved,that the reſervation extendeth 
to the firſt year, for the proper place- of a reſerva- 
non is after the limiration of the eſtate ; as if a 
s | 


Leaſe | 
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Leaſe be made with divers remainders over , reſer- 
ving Renr, this gocth to all 3 and although the ſe- 
cond Term be in contingency, ycr the firſt js certain, 
and Termiao predifto ſignifierh bock the rerms, for it 
iS Nomen colleftivim, and the rcle.vation ſhall be ra- 
ken reaſonabl;,according to the intent of the parties, 
 Fenant inrtail of an Acre in Boroug'-#7gliſh, and of 
anther by the Common Law by: an Oxc,dycth, ha- 
ving Aus rwoſons;rhe ſervice ſhall not be increaſed? 
And increaſe is only between very Lord, and very Te- 
nant, for there may be increaſer, but not where there 
isareverſion ; or if the Scigmory be by Deed , and 
ſervices are reſeryed within time of memory, for he 
thall have no more than himſelf reſerved : In the 
Caſe ar Bar, in reſpc& the O»ligation was forfeired, 
the Court moved the Plaintiff to rake his Arrerages, 


Coſts, and Damages, with which he was contented, 


and {o no. judgement was given, 


Arthur Lrgats Cafe; in ſubverfion of peſtileat Patent, 
of theeviſh Cancea'ors, xo fac. f8l. 109. in 
Communsz Bans, | 


TF ie King ex certa ſcieatia, &c. grants fifteen 
- acres as concealed, which were parcel of a Man{4 
nor of the profits whereof the King wes anſwered ; 
Nothing paflerh. 


x. Reſolv. If the K.ng were anſwered of the old fl 


Rent of the Mannor , and the Fermors &c, ſuffer | 
enc to intrude in part, this is not coneealcd, 2, The 
grant is void ; for que qu:dem,+c. 55 the ſuggeſtion 
of the party. WT 
2. This is a clauſe of reſtraint, and nothing paſ- 
{eth which is rot concealed. | 
3- The King did nor intend to dimin:fh his Reve- 
| | | nit, 
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nue which will be if che granr be good, 

4. The clauſe, que guidem, hath a double conjun= 
Aiye, conrelata & attenta, and Eand cannot be de- 
trained from the King, | 

'3, \ EX mero metu, &c. aideth it not. 

4. If the Officers of the King may by marger of 
Record, have notice of putting the Land im charge 
in Coort of Reeord, ana do it not, yet this is flot 


concealed , and if the Clauſe qux quidem” be added 


for more certainty, the grant ſhall not be vitious by 
it, if it be falſe ; as if a Mannor be granted,quod q'z= 
dem was in the teriure of 1. $, where ir was not, this 
1s good ; If one ſubſtrat, or take the Kings' Rents, 
this is not concealed , for the King may charge him 
2s Baily, and the Law will make a privity :. See rhe 
ſtarute of 4 H. 4. cap. 4 called in the Rolle Byang- 
wyn, in Engliſh white Crew, And. ir was ſaid that 
Perpetuities, Monopoelics , and Patents of conceal- 
ment, were born under one unfortunate conſtellart- 


on, for as ſoon as they came in queſtion , judgement 


was ever given againſt them, and none everfor them 
and they have all rwo infeparable qualities ( iz. ) 
to be troubleſome and fruitleſs. 


Robert Pilfords Caſe, 10 Jacobi, fol. 135. 


Ti Plaintiff in treſpaſs, counts to damages of 
491, and arthe N;f prize, the Jury aſsefſed for 
damages 49 {. and 20-s. coſts, at the day in bazþhe 
he releaſed gl. parcel of the damages, and had 
Judgement of 40 and 101. for coſts de increments, 
the Defendant brings error, becauſe rhe damage and 
cofts ſurmounts the ſum in the Court ; but judge- 
medr was affirmed ; for in real a&ions before rhe 
ſtature of Glocefter, 6 E. I, Cap. 1, no damages were 
recoverable, but in perſonal agions and mixr they 
3 WCTICg 
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were, and by that ſtatute a, man ſhalt have coſts in 
all .cafes where he recovers damages, Y:z. before, 
or by the ſame ſtarurs;; 'therefore if after this, dama - 
ges are given where they were not at the Common 
Law, coſts ſhall nor be recovered, as.in a Prare im- 
pedit , 'bur if a ſtarute after this give double or 
treble damages, where: damages ane coſts were by 
the Common Law ; there-the -laintiff ſhall recover 
the damages increaſed, and.colts alfo 3 bur in waſte 
againſt Tenants for life, colts ſhall not be recovered, 
for although this ſtatute was ar the ſame Parlia- 
ment, yet it. was an AQ of Creation,and therefore no 
colts; 'And:true it-15y that damages include coſts 


in 2 general ſenſe, but in-the count it is taken for! 


__ -before the Agion brought in a relative 
ſfignthcation,, rherefore expenſz litis may be added to 
it, although he count not &f them ; as a man ſhall 
do in real a&ions without counting of them, becauſe 
he ſhall recover them - pending the Writ, 17 entrie 
ſur difſeiſen, the Plaintiff ſhall recover damages from 
the di{seifin ro the Writ of inquiry, &c, and if the 
flue be tryable by verdi&; &c. to the verdi& ; bur 
in a Przcipe of Rent of his own poſleſſion, he ſhall 
recover all Arrears to the judgement :; judgement 


affirmed by. all, 


Cheyaeyes Caſe, to Fac. fol. 118. 


jN a Valoze Maritagut , iſsue 43s joyned upon the te- 

nure, and found for. the plaintiff, but the Jury 
did nor inquire of 'the value : Adjudged the verdi& 
15 ſufficient} and ſhall not. be ſupplied by a Wrir of 


Inquiry, © 2 


1. In this Writ three things are to be recovered, 


_ the Value, Damages, and Coſts; and although the 


iſs1e be joyned upon the renure, yer as a conſequent 
upd 


ins 


-Lib. 10, TheCaſe of the 34. of Lynn. 461 


"upon the ifſue, and their charge they ought to in- 


quire of the value;if rhey find for the Plaintiffzas in 


an Afſize,if iſſue be joyned upon a releaſe, and found 


for the Plaintiff, yer the recognirors muſt inquire 
of the ſeiſin and difſeifinz and this defeR ſhall nor 
be ſupplied with a Wrir of Inquiry, becauſe then 
the Defendant would be prevented of his -Wric of 
Arraint : Bur if cheCourt ought to inquire of chings 
whereof no atraint lyerh, rhis being bur of Office, 
it may be ſupplied by a Writ of Inquiry, as the four 
points in a Puare impedit (viz. ) de plenitudine ex Cut 
Ju preſentat one, [i tempus ſemeſtre trauſierit, and the 
value of the Church per annum ; and in the Caſe ar 
Barr by the rule of the Couct; a new Venire facias 
was awarded, | 


The Caſe of the Major aud Burgeſſes of Lyan Regi , 
touching miſ-aaming of Corporations, 11 Facoht 

. fol. 122, Communi Banco, | 
. 8. in the 29th, year of his Reign, did incorp0- 
rate that Town by the name of Mioris, & Bur= 
renfrum burgi domins Regis de Lynn Regis, & one made 


an Obligation to 'them by rhe name of Mayor and 


Burgeſſes of Lynn Regis, omitting cheſe words, Burgs 
Regis; this is good, becauſe it is the ſame name in 
ſubſtance, and doth nor vary. in material words and 
though ir be nor dew zomen ſyllabis, yerit is Re &+ 
ſenſu;for Burgeſſes,that implies it is a Burrough; for 
Burrotighs and Burgefles are conjugata ; and by Lyne 
Regis, ir appears rhar it 1s Bur gius ſuns, (i.e ) Regisz 
a-fortiori, becauſe there is no ocher Coporarion of 
the ſame name, Apices juris 20x ſunt jura There _=y 


be a difference between ancient Corporations, an 

tiew 3 for aricient Corporations vlay by uſage have 

ſeveral fanies; and the Mayor and Burgeſſes (nor- 
7 D 1 wittſtadding. 


402  WiliamClansCaſe.” Lib.1o, 


ro. recover. 


withſtanding non ef fattum pleaded) had judgmen 


a 


| William: Cluns Caſt, 11 Jacobi, fol. 127. Banco Regis 


| Leaſe for. years, if the;Leffor ſhould, ſo long 
£ Ilive,: rendring Rent art the four Feaſts, or with- 


. 4n thirteen weeks , after; after one, of the Feaſts the 


Leſſor dyeth.,..and , before, the thirteen weeks, be 


© paſt, rhe Executor brings debt / againſt the Leſlee, 
_and rhe Defendant demurreth, upon the Count, and 


it was adjudged a good demurrer,and that the aRign 


did nor lye. : 'F 
I« Becauſe the disjun&ive is added for the bengfir 


of the Lefſee ; and the firſt day was bur for volun- 
tary payment, bur che legal time of payment was the 
end of the thirteen weeks, before. which, when the 


Leſſor dyeth, the Leſſee is diſcharged by a& of God 


' for thar Quarter; if Leflee before the day, pay the 


Rent, this 1s voluntary, and nor ſatisfaRory , hutit 


_ is.good to give ſeifin ; if payment be in the wor- 
_ ing, and the Leffor dyerh ar noon; this is voluntary 
. and ſartisfaRory againit che heir, bur nor againſtthe 
- King : ;Payment the. laſt inſtane of the day is ſatiſ- 


FaRory, and after the day ir is coercive and fati- 


 faory. 


*->: When the fit day ispaſt ir is 25 if the Re 


had. been only reſerved the ſecond d2yz for rhe. ele- 
Kion is, good. if 
3. The Rent is to be paid out of the profits. df 


. the land; ergo, in regard of time it ſhall net be F 
,,portioned ;,-and if, the, Leflor dye betwixr the fir 


day, andthe laſt day, . his heir, and nor the exe 
: cor,ſhall have the Renc,becauſe,it was nor then ; 
if a man leafe for years, rendring .Rent ar M.. 9 
wichin a month after, with a condition of re-h 


| UML 


Lib.I1o. 9Yames OrburnesCaſe, 403 _ 


-and the Leſ5ee renders ir at the laſt inſtanr of M.che 
:Lefser ſhall nor re-enter upon 'demanid the laſt day 
of the month , becauſe the Leſsee had liberty '£0 
pay it then ; 'afd the difference was taken berwixt 
the ſaid disjunRive Reſeryation, and when the re--. 
ſervation is at- a- certain feaſt, and a condition 1$ 
addee, thar if it be arrear by the ſpace of a month 
after the feaſt, that then the Leſsor, ec.' there the 
Leſsce for ſalvation of his leaſe, cannot render it at 
the laſt inſtant of the feaſt, becauſe he had'no ſuch 
liberty, as.in the ocher Caſe : A leaſe for years ren 
dring Rent ar M. or within rwelve daies after, upon 
"IreI0Ng ro 're-enter, if it be arrear by the ſpace 
rwelve daies after any of the ſaid teafts, !or dayes, 
the Leſsee ſhall have twenty four daics in fafe- 
guard of his leaſe after the feaſt of M, and in the 
caſe at Bar j1dgment given, qed querens wil caperet 
per.bifam, ES, : 


Fames Osburnes Caſe, 11 Jacobi, fol.1 30, 
Banco Regis, 


ns an aQion upon the caſe, for the Plaintiff had 
bought of the Defendant divers goods which 
he refuſed rodeliver,whereof one was unum fulcrum” 
l:i, Anglice ,aPicld Bedſtcad with a Teſtern , and 
Curtains of Saye; the Plaintiff recovers, and dama- 
ges aſseſsed intirely, where none ought ro be'given 
for rhe Teſterne, ec. for Fulcrum Fonifieth a Bed- 
ſtead only, upon errour brought therefore, judg- 
ment was affirmed; for one thing only is here put un 
isue 3 for the other things are not alledged poſitive 
ſedexpoſitive,and ares nugarion;but when two things 
are pur in iſsue,, or Qblzque inquired of by the Ju- 


| ?),there it is not good ; and it ſhall norbe intended 


that damages were given for that only,for which the 
nt Dd 3 ation 


404 Reathand Reamans.Caſe. Tib.1o, 


ation was brought, bur in an aQion ypon the Caſe 
for, words: ſpoken,;ar one time, , whereof ſome ate 
actionable, and ſome nor,' there damages may be aſ- 
ſcf{cd intirely, and ſhall be imcndedo be given far 
the words attionable only.  . | 1 
'\ I. Becauſe rhe #lainriff muſt declare as the words 
MCIC 207 Shs v1 | 
-. .i2,- Becauſe rhe words not aQtionable aggravate the 
damages; otherwiſe, if ſpoken ar {eyeral-times ; bur 
here damages ſhall be. intended to be for that which 
is: aRionable-only, and the reſt, as if never alledg- 
ed; and in Writs or Pleas, Engliſh words are nor ad- 
mired by 36 E+3..cap. 15. except they be parcel of 
a.name, as.70. inthe Hall..2. Words which paſs un- 
der the name, of Latin, ace, 
1, Good Grammarical Latin. . , | 
- >. Words fignificant in Law,and not.in Grammar, 
3. Incongruous Latin, which deth nor . vitiate. a 
Plea, or Grant, nor Judicial. Writ. \ 
4. Words inſenſfible, having no countenane of 
Latin, and are reje&ed z bur feigned words, as jel- 
netum, Stapedia, Cc. are good. - 


Read, aad Readmans Caſe, IO Fac0):, fol. I34- 


tors, pleads the death of him who was ſummoned 
and ſevered. | 

Reſolv, The Writ ſhall nor abate; if two pur- 

chaſe an original real ation, and oe: dyeth. pen- 


ding the Writ, this-ſhall abate in all, as in caſe of 


Jone-eepommyy r:Fargeners, where one dverh having 
iflue,'or no flue, becauſe that ſhe may have a Writ 
tor the whole,and ſhall not recover a moyery,and one 
ſhall nor recoyer upon a falſe real Wrir,or unapt for 
his Caſe, in rcſpe&- he may have an apt Writ,: al- 

Ts > 4&0 __ thigh 


He Defendant in Debt brought by rwo Execu-. 


LIMI 


Lib;10. 


Richard Smiths Caſe. ' 
though it happen after by a& of God) bur if two pur! 
chaſe a Judicial Writ, and one is ſummoned and ſe= 
vered, and dies withour, iflue, the Writ ſhall not 
abace; the ſame law where Joynr>reriants, bur if the 
Coparcener had iſſie,then it ſhall abate : If one of 
the Plaintiffs after ſummons and ſeverance marrieth, 


4o5 


this ſhall nor abare the Writ. In perſonal and mixt 


aQtions, although an intire Chatrel be demanded,the 
death of one after ſummons and ſeverance doth nor 
abate the Writ; as in a Writ of, ward of the. body : 


In a Puare impedit withour ſeverance;8&c, If ane dye, 
the'Writ ſhall riot abate, becauſe thereby the other 
ſhould be diſ-inherited, as upon penaltie, and fix 


nienth 


_ Sc; bur without queſtion, if one of the 
Plaintiffs in a D#uare impedit be ſevered and dye, the 
' Wrirſhall nor abare'; where th: Phintiffs are only 
rdiſcharge themſelves, the Wrirſhall not abare by. 


the'death of one of the Plainriffs.or Defendants,and. 


a 


io Rich ard Smiths Caſe, Io Zacobi.fola135. 


pparafice, - where the 


therefore rhere theNoneſure of one;is nor the Non-. 
ſure of the other ,-but otherwiſe 'ir is in a Writ of 

Error, : Note, ſummons and ſeverance is before ap-_ 
nrance, and Non-ſure after 
frerance is withour Proceſs, . 


-. 


[x 


7 


—_ 


PETE 
| 
dl = 


. _ [tie Duare impedit muſt be preſentare ad Eccleſiam 2. 


R- S. bring a Duare impedit prefentare id medieta-.. 
Ctem Ecclefit, and adjudged the Writ was' good, | 
1: None ſhall have ſuch a ©rare mpedit, but when 
there are two ſeveral Patrons : And rwe Incumbents 
*the Church'; therefore if two preſent by turn , 


wen'the Regiſter giverh a Writ for the whole; this 
iT! good warrant ro bring To of any part, if the caſe 
will warrant it ; bur ir ſeemed to the Chief Juſtice, 


Þ 


L1NMI 


thay in the Caſe ar Bar, 


the 
Dd 3 


Writ might have been 


good 


3 


I 404 TheCaſe of Cheſter AHI. Lib:i16. II; 


good preſentareiad Receſs za, for : as0 him it is one 


Church, 


Caſes pon Fa Commii oner of Sewers | 


7 Facobi. 


' The Pr of Cheſter Mull upoa the Rive of Dee 
* fol, 337 $633 Wim p 


ADP) judged that rhe ſtature of Magna [harts, Omg 
Al depenanrur extends only 19, open Weares 
for taking of Fiſh; and that Commiſſioners of Sewer 
cannot ſubyert a Cauſey, &c.. erc&cd. before the, 
rime of E, x, but by the Narutes of: 25 Z.3 6p; 4 
and 1H, 4, cap. 12. if they be, inhaunced,'.they 
ought to be amended by abarement of the inhaunesy 
ment;and the Cauſey in queſtion was ereRed before 
the time of E. x. and, never ſince inhaunced , and 
therefore our of all the og MAuyefe | 


Keighleys. Caſes: 7 i Facobss Communi Bois fol. phe” | 


JT was reſolved, thar if ore be bound by preſcrip 
tion, to keep a Wall contra fluxum maris, and the 
Wall is ſubverted by a ſudden inundation of waters, 
ſalr or ſweer, by the Statute of 2.3. H. .$. cap. 5; of 
Commiſſioners have power to tax. all equally, w 
have. damage by ſuch ſurrounding, forma, default 
was in the party;ſo.if the Wall be in inevitable dans 
pers bur if it berhrough his negle&, each one may; 
ave his ation upon the caſe againſt him; and itthg 


danger be nor inevitable, he. only ſhall be caſh 


ged. 


2. Reſolv. By the ſaid Stature, the Commiſſioney; 


are not bound to obſerve the cuſtoms pf .; Hound 
" Mat 


'y 


» Lib. 10. The Caſe of the Tfte if Ely. 467 


(Marſh, bur where ſuch cuſtoms are* in any places * 


within their Commiſſion, | | 
3: According to your wiſdoms and diſcretions, in 

the ſaid AR, are to be'interprered according to Lay - 

and Juſtice; for every Judge or Commiſſioner ought” 


rohaye duos ſales; ſalem ſapientia ue ſit infipidus,o ſi 


lm conſcientie xe fit Diabolus : and diſcretion is, ſcire” 


of legem quid fit juſtum : and every of their Ordi-* 


nances oughr ro conſiſt upon four cauſes.” | 
1. The material caufe, and that'is the ſubſtance.” 
2, The formal cauſe; andthar is the manner,” © 
3. The efficient cauſe, thar is their aitthoriry, 
4 The final cauſe, and that is, for'the publick, 

$00. | Wi 12 ar 


The Caſe of ths Iſt of Ely, 7 Tacohi, ſol, 141. 


"He Commiſſioners of Sewers decteed, that a new, 
River ſhall be cur out of Owſe,ſeven miles with 


in the main ſoyle of the. Ifle, and for 'the doing 


thereof, andfor the effeQing thereof, raxed divers 
Towtis in'the County'ef C, our of the Ifle general- 


;17*- Ig; that is, ſo niuch'upon every Town :. 2 Queſtions, 


| UML. 


1. 1f rhe Commiſſeners have power to make ſuch 
anew River, . | | 

2. If ſnch a general Tax be lawful. ) 
"By the Common Law the King ought to defend 


the Realm, as well againſt the Sea, as Enemies, and 
[J toprovide rhar the ſubje&s may have ſafe paſſage 
I over Bridges, and Aligh-waics, and rherefore if the 


Walls of the Sea,or.Gutrers be nor ſcoured,he ought. 
award aCommiſſion,to inquire of ſgch defaults as 


by the Regiſter amongſt theCommiſſisns of Oyer and 


Termaer. See there a preſident, 44 E..3. for repa- 


"4 ration of ancient Sewers, &c, or making _them new, 


but rhe Statute of-6 H,6, cap. 5. and divers others, 
2 | 4 for 


408 The Caſeef the Iſle of Elie.) Lib,19. 


for making new Walls, &c. were only remporary, 
and that power is omitted in the AQ of 23 H. 8. c.g, 
which is made perpetual by 3 EZ. 6. cap. $. and 
ſo the Commiſſion in this point, inſuech the Com- 
miſſion which was at the Common, Law : Therefore 
it was reſolved, that che Commiſſioners in this Caſe 
ould not make the ſaid New: River, becauſe their 
Commiſlion extends only to rhe reparation and new 


making of ancient Walls,Gurrers. &c. And it would 


be hard ro give power to Commiſſioners ro try new 
inventions to, charge the Country,which. may never 
rake effe& : And ut appeareth by. the Regiſter 252, 
that a New:Riyer oughtnor co be pla gjony the Old 
opped, wirhoar an ad quod damnum, and the Kings 
licenſe ; yer when a new Sewer is to be made, any 
ſmall alteration for the publick good of ſuch a place 
may be made;fo of an ancient Wall againſt rhe rape 
of the water, in caſe of inevitable necefliry; burif 
by timely -repararion, that peril may be avoided, no 
other ought ro be made : $1 afſuetis mederi poſſta,uut 
on ſunt tent. ;nda : but if new inventions appear pro» 
ficable, contributzen muſt be voluntary, and notby 
Ba han andin 3 Jaco5i, Popbare Chief Juſtice, 
preferred a Bill in Parliament to make a New River 
in the Ifle, but it was reje&ed, | 
2. Reſolv. None ought tro be. taxed, bur he who 
may have damage by the defauir,, or profir by the 
 reformarion; alſo the aſseſsment muſt be according 
$9 the quantity of their lands,and number of acres, 
and. according to the rate of eycry mans profit and 
| portion, and IC taxation 1N general was not warran- 
red, but it ojight ro have been in particular ,upen 
every owner or poſseſsor, obſerving the ſaid qualis 
ties, Some Satutes of Sewers arg 7x deſendeads & 
reparande Waſp as, &c, Some in defiruendo & ang» 
venda nocumepta; and ſome touching both, 


i o 


an tw ds Ot 6s VY as 


Lib. 10. Scroops Caſe, 409 


In the Court of Waras. 
Screops Caſe, 10 Jacobi, fol, 143. 


N= made a Feoffment to divers uſes,with power 
L Yof revocation by Indenture, and after by ano- 
ther Indenture (obſerving all incident circumſtan- 
ces preſcribed.) the Feoffor covenanterh to ſtand 
ſciſed ro ſeveral other uſes. 

x. This inurerh to a revocation, | 

2. To raiſe new uſes: and ſoit was reſolved in 


| phe Kings Bench, berween Frampton and Frampron , 


Tr, 2 Jacobi, ©uia nonrefert an quis intentionem ſuam 
declaret verbis, an rebus zpſis vel fatty, and when he 
limits new uſes, he fignificrh his purpoſe, ro deter= 
mine the uſes before. 


The Endof theTenth Book. 


Lib.4 1; v, 1 
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THE ELEVENTH, BOOK. 


The Lord de la Wares Cafe; 39 Biz. 1” 


% 


Parliament, fol, 1. 


=— HOMAS de laWare,greacGrands 
Fl father of rhe now!- Lord {in 
W4if 3/4. 8. was ſummoned to the 
ey. Parliament by, Wrir, and by. 
tz 3£E.6, ic was enacted, that 
Alam the Father of' the now 


SE—SSzSd o.claim-any dignity; during 
his life;,norwithſtanding, W.was called roParliamenc 
by Q. Elizabeth, and ſareas Puiſne Lord, and dyed, 
and 1 homas now Lord, ſued in Parliament to the Q, 
ro be reſtored to the place of his GrearGrandfarher, 
that is, betwixt the Lord Barhly, and the Lord i/- 
loughby of Exesby, and reſolved, that he ſhould be 
reſtored; for his Fathers diſability was nor abſolure 
by artainder, . bur only temporary and perſonal; dus 
ring his life, and rhe-acceprance of the new: Digni 
ſhall nor hurtthe. Petitioner, the Father, being'then 
 diſabled,. and an Eſquire only; ſothat wheg'the old 
and new Dignity x LA regether,.. che old ſhall be 


preferred 3 whichrefolutions by the Tudges was well - 


approved,'of by the Lords GCommitrecy, and after 
confirmed by the Queen, - bo 34:1 
37 | ore ; . 11.  Ahduor 


4it. 


6 
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v Lord Thomas ſhall 'be-diſabled 


| 412 Anaitor Curles C FIC Lib.r1; 


Auditor Curles Caſe, 7 Jacobizj .v. , * 


Ueen Elzzabtth grants Officiam udius Auditorium 
Curie Wardorum, ro W. T, and W. C. for life, 
& eorum diutius viventi, the K. grants it in reyerſi- 
ontoI., C.and1:T. I. C. Aye the K. grants it 
in reverfion toR.P. W. T. dycth. 

I. Reſoly, The grant of the Office #nius Audits- 
T1, & G is good totwo, and the ſurvivor of them; 
for 32 H. $.c. 46. maketh the two Auditors one Of- 
ficer, and the word #75 is not numerative, but 
denoreth the unity of the Office, -__. _- 

2. In ſuch a'grant the words' &-corum diutites vi- 
wventi, are not void, &c. for otherwiſe by the death 


of one of thein rhe inrereſt of boch-would be ended;: | 


bir now theſurviyor remains Auditor, and anether 
ſhall be added to him ; ' and till'ahorher is added ro 
him, his voice-in Court is ſuſpended, becauſe bythe 
Stature there muſt be rwo 3; ſo'if_ the K, grant by a 
Patent to one, 'and by anorhgf'it6 anorher, 'this' is 
good; and,-unti} che ſceont' is added; the firſt Kath 
no voice in Courr, Hen | 


3- The Nominartion-of Audito1s, ought ro be un- - 


der the great Scat; 
' -4+ This Office cannot be'granted in reverſion. 

12: Becauſe ir is judicial;-and one cannot be Judge 
in futuro; 'and pethaps he was' ſirficient ar rherime. 
of the grant, bur nor when it takes effe&t, | = 

'2, Althoughir be in| part” Jadicial; - and in'patr 
miniſterial, yer it'is intire; and alrhoiigh minjfterial 
Offices may be granted infuturs; yet this cannor;be- 


cauſe it is inſeparably judi&ial'alfo;'for the K.carinor 
grant the judicial part to one-'or rwoy and the inithi-! © 


terial ro others. 


3. If the grant be good, as to the miniſterial parts 


yet . 


"= lh 


ws. 
71 


ve. 2 .@ TY (9 _ 


| UML, 


Lid."11. ' Sir Jobs Heydons Caſe. vt 


yer it.ihall got take effet now, becauſe one of the 


ancient Officers is living, and if he ſhould exerciſe 


 the'miniſterial part, with the ſurvivor; there: would 


be three/Offices, | COIEHne ; 
- 5..He who ſurviverh ; remains Auditor, yer had 
tram in Court, ' until the King add another. ro 
6. The grant'to P, is void. 
1. Becauſe in reverſion, © 
2» Becauſe ir reciteth a' void grant ro 1. C. and 
I; T. as/good, and ſo the K; is deceived: of his grant. 
Sir Joha Heydons Caſe, 10 Jacobi, fol. 5. 


Cr J H. brings treſpaſs againſt F.C.:T.C. and 
WPIL.C. F.C. appeareth, againſt whom the Plaintiff 
declareth, with Simul cums &c. who! pleads Noz 
cup. ſo doth T. C. which iſſues were tried ſeverally, 
and the iſſue berween the Plaintiff and F. C, was 
firſt rried, and damages afſefled ro 200 1. and the 
other againſt T, C, 50 1. 1, C. appears, .'and confeſ- 


ſeth the Action, a Wrir of Inquiry of damages is 


awarded, bur none ifſued, judgment for the Plain- 

riff, and affirmed in Error. R 
1. Reſolv, Intreſpaſs againſt divers, who plead 

Noz cul.ox ſeveral pleas which are found in all for the 


Plaintiff, damages ſhall not be affeſſed ſeverally, 


although one did more wrong than another, becauſe 
the creſpaſs is intire, and the AR of one, ' is the AR 
of all; bur if they be found guilty at ſeveral rimes, 
they may, and if'the Plaintiff confeſs the treſpaſs 
to be art ſeveral times, the Writ ſhall abate, +: 
2, If rwo treſpaſſors plead ſeverally, both ſhall be 
bound with the 7 nave raxed by rthefuſt Jury, and 
the other ſhall have-an atraint, alrhough . he, be a 
Stranger to the iſſue, becauſe he is privy tothe 
| charge 
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414 Priddle and Nuppers Caſe, Libarr 


charge ;-if one of thea. after; appearance make de. 
faulr, a writ of enquiry ſhall be awarded to ſave :a 
. diſcontinuance;butnone ſhall ifſue, becauſe he ſhall” 
be contributory to the damages taxed bythe' Jury, 
who tryed the other ifſuc, and:the,other ſhall nor be 
charged in damages afſeſſed,upon a writ, wherey 

he can have no attaint; bur if the other ifſue be 
found againſt the Plaintiff, then ir ſhall iflue. 

3. Although there was adiſcegtinuance apainſt I, 
C. becauſe.in the common. place - where the Ation 
was brought, there is no continuance after a writ of 
enquiry, (otherwiſe it is in the Kingg Bench) yer i 
is aided by the Starure of 32 H 8. c.:30, 

4. If two ſuries give a verdi& at one rime, the |} - 
Plainriff ſhall bave Fadawent, de mecliortbus danny, | 
3f he will 3 but fiat niſs wnica executio, in treſpaſs | 
againſt divers who plead ſeveral pleas triable by the 
ſame Jury, if the Jury ſever the damages, all is vi- | 
rious, b BRIEF If | 


Priddle and Nppirs Caſe,' 10 Jacobi, fol 8. 


4 1 ' , © 

AJ Plaintifina orion declareth, that the 
Prior of M. was {ciſed of 22. acres, and of a re- , 
Roxy, time our of mind, &c.until the diſſolurion,gce. | 

and ſo, for [all 'rhat time held them diſcharged of 
Tithes, and conveyes the faid 22 acres from the 7 
King, co himſelf, and that the Defendant Proprieta- f 
71 reftoriepredibt.ſucd the Viainriff for Tirhes,the q 
Dcfendanr rraverſerth the preſcription. of diſcharge , 4 
the Jury found rhat the Prior, -rime out of, &c. was l 

ſciſed of theſaid-22 acres, and of the advowſon of 
the 'ReQory, and: did appropriate it by Licence, 2 
20H, 8. the Incumbenrc ther being living, who{dy- N 
£ eth', and thavthe: Prior: held irmnited- to the 4:fo- " 
lution 7 qudgmenrifer the Plaintiff, p , 
au cfo | 1, Reſolv, " 


Lib.1z. Priddle and Nappa{Caſe. 415 
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7. .Reſolv, Although that every Church parochi- 


al, is ſuppoſed to þe preſenrarive,, yer the Plaintiff 


may plead, that rthe'Pcior, &c. time out of,&c.were 


ReQors of it; for this amounts to ſo much,char it, was 


umpropriated, that he needs, not ſhew, how, becauſe 
before the time of memory; bur rhe concluſion of the 


preſcription of-unity, viz. Ratione cujus, he was diſ- - 


charged of Tithes was ner good, for Land is nor diſ- 


. charged of Tithes by jorr ace by payment of chem, 


notwichſtanding ; the: miſtaking of the concluſion 
doth not. vitiare the Count, == the cauſe to have 
a prohibition, is good, | 

2. The plea of the Defendant to haye.aprohiibiri- 


. on, is. not good,becauſe he traverſeth the concluſion, 


viz. the Preſcription of diſcharge, where he ought 
ro traverſe rhe preſcription of unuy; for rhe conclu- 


fion is.nor traverſable, and becauſe ir is matter iN 


Law. - 7 
3. Theifſue is nor well joyned. | ; 
I. The matter of diſcharge is by reaſon of dif- 


charge by the Statute, and the iflue ,is by diſcharge 


at the common; Law, 

2. Incvery ifſue there muſt be an.affirmative and 
a negative;bur here is no affirmarive,for the conclu- 
fjon is no affirmarive, bur an inference, 

4. The impropriationis ſufficient, alpangh the 
Licenſe were general, and the Incumbent Ii 
for it ſhall be conſtrued in ſuch a ſpecial ſenſe, thar 
ir ray take effe&, and the Licenſe is alwaics gene- 
ral; for the Incumbent may dye or refign, befare 
the impropriation, wrt 

. $- Admitring the impropriation void, it had not 

been. made good by 35 Eli, c. 3. for this ſertles in 
the K. all pofſeflions of Abbeys with qualification, 
no: withſtanding any defe& in any ſurrender, &c. 
which intitleth the K, and this defe& is nor _ 
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416 \ aller Grants Caſe, 


good by reputation,and ſo uſed*, this had been given 
by the Starures of 27, and 31 H. 8. 


6. Tf the Jury found matcer to barr the Plaintiff, 


this is not to be' regarded, becauſe an Atraint ly- 


ech not, nor the Witneſſes puniſhed for perjury; 


that. matter not being marerial, to the ifſue, 

7. Reſolv.: Thar perpetual unity until the diſ- 
. ſolution is by the Sratute, prima facie, a diſcharge of 
payment of Tiches”, except that the Parmors have 
paid Tithes / arid ſuch an unity ought to be juſta, 


equalis, that is, free in one, and other, perpetua @ 


-{ibera; bur-if -the Abby were founded in time of 
memory, he eannor ar all; and here it appearerh thar 
the impropriatien was made in 20 H.8. ſo that it ap- 
peareth to the Court , that before that the rwenty 
acres were charged with Tithes 3 fer of com'non 
right all Lands ought to pay Tithes ; therefore the 
Chief Juſtice concluded, that the ſaid twenty acres 
(as this Caſe is) were chargeable with Tithes : bur 
in regard the information is good, and the plea pro 
conſultatione habendagaltogerher inſufficient, and the 
Verdi& imperrinenr to the iſsue, they would not 
grant-a Conſulration. 


Doftor Grants Caſe, 11 Jacobi, Communi Bancd, 
' * fol, 15, Ina Prohibition. 


"1 On Tr is a good preſcription that every 
| Inhabicant in.a Pariſh, have paid 2s. in rhe 
pound,of the value of their Houſes,per annum,in {eu 
of Tithes, becaufe ir may have a lawful commerice- 
ment; for it may be, thar this was ſo rime our of 
mind for the Lands whereupon the Houſes were 
built, as a Modus decimand:. 


: Thi 


' Lib.rx; 
the qualification, - bur if the iniffopriation had-becn 
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A || Lib.rr, Sir Henry Nevil:{aſe. 417 


\ 2+ Thatthe Parſon may ſuefor it in ghe Courr- 
Chriſtian, for char it is in the name of Tithes ; . and 
. every ancienc Ciry tad Burrough, had for che moſt 
part ſuch a cuſtome for their Houſes , for che main- 


\ tainance of rheir Parſons, and obventions include ob-- 
_ lations, rents, or other revenues ; and after a conſul- 
' ration was granted. 


Sir Henry Nevils Caſe, 1x Jacobi, fol. 17. 


JT was reſolved, that a cuſtomary Mannor may be 
* holden of another Mannor : and there may be 
Lord, Mcaſn, and Penant of it, and ſuck a cuſtomary 
Lord may hold Courts,and grant Copies, and ſuch a 
Manner ſhall paſs by ſurrender and admittance, and 
fines ſhall be paid upon alienation ordeſcent, and if 


' it be forfeited,the Lord ſhall have the ſervices as an- 


nexcd to the Mannor; ſo if a Tenant art will, &c. ad- 
mit Copy-holders reſerving Rent, this ſhall go with 
the Manner, after the Will determined ; and ſo note 
a difference berween the reſervations at the Common 
Law, and by the cuſtom of the Mannot. And ic was 
ſaid, that the Mannor of Aylefhay in Norfolk, is hol- 
den by Copy,and others in divers other blnces' And 


. & | 4 . 


Judgement was affirmed in Error. 


DoFer Ayries Caſe, 11 Fac. fol. 18. 


14 E.2 theK. licenſed R. de Z, ro Found in 
Oxford a Hall, ſub nomine aule Scholarium Regine de 
0x0nio,in rhe exemplification $ Fac.it was ſub noming 
aule Regine dc Oxon'o, they poder ro the Church 
by the name of prepoſit. Coll, R-gine in taiverſetat. 


| 0ronie &> ſocior, Scholar. ejuſdem; rhe Incumbene = 


deviſeth the ReRory,8& they by the name of pre poſt. 
Socior, & Scholar. Aulz vel Collegit Regine in uni 
. E ec Yer itate 


verſitare Okon's, confirm the demiſe 3 and norwith - 
ſanding theſe variances it was adjudped:, rthar as 
well the confirmation as the preſentarion was good , 
and the ſole doubrful variance is, that it was Ayle 
Regiae , vwihere it ought robe Aule Siholariim Re- 

ine, but good, for the true name of the Colledge is 
Þ, for the word Scholarium is not neceflary,bur onee, 
and if it be takerr in conſtruQion ro come atter Aulg, 
the provoſt will be the ſole Co:porarionvy the name 
of Prepoſit. Aul Scholar. Kegine. E7g0, it doth pre- 
cede in good conftrution Alſo,the Founder named it 
ſo, and {o ithith been alwayes taken, and if there be 
a {mall variance, this isnot to the purpoſe, if it be fo 
deſcribed that anocher connot be meant, as a Gift 
Omnibus filizs 1. S or fitte1. S, when there is bur one, 
or if Richer Abbot of W. grant by the name of Rj- 
chardas; Ni! farit error nommns cu'n de corvare conſtat, 
and this was the anticnt and conſtant Opinion in 
Caſe of Corporations. See the Caſe of the Maior and 
Burgefles of Liz in the Tcnth Book. 


Hen:y Hirpiuis (aſe, x2 Jacob!, ful, 23. 
WF ejeftione ſirme upona LeaſetoT, W. in unan ca” 
pellam, and Land in W, in the Pariſhof B, and 
Tiches, without ſhewing the certainty of them , the 
Viſne was from B. the Caſe was, Sir H. B. ſeized of 
(3, of the vaiue of 206 |. per annum, and of N. of the 
annual valuc of 18 !. /7 cape , covenanted to ſtand 


ſeized rothe ufe of him and his wife in tail , with 


remainders in tail, the reyerhon ro himſelf;and after 

purchaſeth I ands in focape, and deviſ:th them to 

be ſold by his Execiitars: the matter inLaw reſolved, 

bur'no judgement given, becauſe divers cxcepriorts 
taken, &c. | | 

. Refelv, That it tenant of the King in cazite, con- 

| Veys 


418 © _ Henry Harpurs Cafe, Lib. 11, 
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firme lyerh nor. 


Lib.11., Henyy Harpurs Caſe. 419 
veys his Land to one of the uſes, 'e&'c, and after pur- 
Chaſe ſocage, he'may deviſe all che ſocage. _ 

2, Aſeck reverſion upon an eftate. tail ſhall hinder - 
the deviſe of ſocage Land for a third part, 

3. Although the reverſion in fee continue in hin 
yet he may deviſe-two, parts of the ſocage, .and all if 
he had granted the reverſion over. | 

4- Alrhough he had exerciſed his power in making 
a Joynturs of more than two parts, yer if the re- 
verſion in fee had not hindered, he might have de- 
viſed all the ſocage purchaſed afrex , howſoever the 
deviſe is good for two parts 3 for the reaſon reported 
in Loveye's Caſe. | 

5. Although the conſideration of adyancing his. 
Wife and their ifſucs, extends not to the Brothers, 
yer the uſe is well raiſed to them, becauſe the Law 
implyeth a conſideration, and it is notto the purpoſe 
t1ac they are found Brochers, becauſe it appeareth in 
the Deed, | 

6. For the Mannor of G. the eſtate tail vaniſhech 
by the death of Sir H, without the ifſuc male , and 
therefore thar eſtate isno cauſe to reſtrain che de- 
viſe for any part , bur the reverſioa in fee is for a 
third pare : to refolved, that the Flaintiff ſhall have + 
judgement for two parts. Exceptions to the Counr 
and Viſne. 

x. The Ejedione firms is of Tirhes, withour ſhew- 
ing the kinds of them . E7go, not good, for a certain 
judgement and execution cannot be made, 2. It may 
be it is ini a modus decimands, for which an Ejefione 

s (apella is demanded,which ought to be deman- 
dcd by rac name of an Houſe. 

3. The Vexire factas, is not well awarded , for it * 
appears thar rhere are rwo B. one a Ville, the other 
2 Pariſh, arid W; a Ville in the Pariſh of B, and the 
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420 Henry Psgots Caſe. Lib.rr, 


Tirhes ate alledged to be in W. is parochia de B, (© 
the Viſne muſt be our of B. and W, becauſe ther© 
is the moſt certainty 3 ſo that by reaſon of theſe ex- 
ceptions, no judgement was entered ; bur it was ſaid 
that rhe Court of Wards , where a bill depends for 
this matrer, will take order for the poſſefiion accor- 
dingly. 


Henry Pigots Caſe, 12 Jac. fol. 26, 


B W. brings debt upon Obligation made to him 
when he was Sheriff. omitring the name of his 
Office, bur ir was after interlined by a Stranger, the | 
Defendant pleads N02 eft fatktum, withour oyer of the 
Decd ; and judgement was given for the Plaintiff, 

t. When a Decd is raſed, the Obligor may plead 
Noz eft fattum. 

2. [fa Deed be raſed by the Obligee himſelf ina 
place nor material, it is void , bur nor if done by a 
ſtranger, except in a place material, and here ir was 
in a plate not marerial , becauſe ir appeareth nor t0 
the Court that he was Sheriff, Ifa Deed conſiſt of 
divers parts whereof one doth nor depend upon the 
ether, and ſome of chem are againſt Law, the Deed 
is good in part, bur if any of them be raſced, ir is void 
iR all, ſo if the Scal ef one be debruiſed,all is yoid:; 
Sce Matthewſoas Caſc in the fifth Book, 


Alexander Powlters Caſt, 12 Facohis 
fol. 29. Indiftment, pe 


A P. felles a:imo, burned a Houſe in Ncw- Market» 
: _ the greateſt part of that Town wai 
urned. 


Refolv. He ſhall not have his Clergy, for this was 


, felony] - 
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felony by the Common Law, and ſo hainous , thac 
he was not repleviſhable, no more than for -Treaſon, 
as appears by Weſtminſt.1 cap. 15. buthe ſhall have 
his Clergy atche Common Law, for impediments to 
have Clergy, were firſt diſability ro be a member of 
holy Church, as a blind man, or woman, 

2, Hereſie, 

3. Infideliry, as a Saracen or Jew, bur a man ex- 
Meier ane or outlawed, ſhall have ir. 

4; Confeſlion before the ſtarure of Articulz Gleri, 
C. 15. becauſe he cannot make his purgarion, 

5. High Treaſon, or peric Treaſon before 25 E.33 
cap.15, So of Sacrilege, and of inſid:atored viarims 
&* depopulatores agrorum : See the ſtature of 4 H. 4. 
cap. 2, bur the ſtarute of 23 H. 8. cap. x. taketh 
away Clergy where one is found guilty of burning of 
Houſes, bur this is co be intended by Verdi or Cnn- 
feflion ; bur if he ſtand mute, er challenge more 
than he ought, or be outlawed, .theſe are our of the 
ſarurez or if he commir Burglary, and not Robbery, 


- he ſhall have his Clergy; by 25 H.8. cap, 3 he who 


is found guilry ef any of the ſaid offences {hall loſe 
his Clergy ; and it he ſtand mute, or challenge a- 
bove his number, bur thar extends to the principal 
only in caſe of Indi&menr , and nor to the acceſſory 
before the fa&, nor to appeals or approvements, nor 
to ourlary; but theſe two ſtatutes were taken aw 
by t E, 6 cap. 12. but 25 H. 8, was revived , by 
& 6 cap. 10« | 
bj. Thar the ſaid tarure was not revived in all, 
but as to ſtealing of goods in 01e County, and fiying 
into anorher, for ſo is the ſtyle of rhe AR, 

2 Ifitberevived, this takes not away Clergy, 
where one is found guilty by Verdi&; bur the ſtature 
of 23 H, 8. which is not revived, Burt it was reſolved 
that the intire AQ 15 revived, 
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1. Although that the ſtature of 5 Z. 6. reciterh 


theſe cffencesſolely,and reviverh the AQ and Cler- 


gy, rouching ſuch offcnces , thar ſhall be inrended 
{uch in miſchief; ſo-weſtmaſter, 2 cap. 5. is expound- 
ed rouching Infants having advowlons;whether they 
be in ward or not; and the ſtyle is nor to the purpoſe, 
for many ſtatutes are 'of greater exrent than the 
Ryle, as 27 F. 8. ofouſes :cencerniog Joyntures : 
yet the preamble is of cransferring uſes into poſleſ- 


- ion alſo, otherwife theſe words and every clauſe, &c, 


ſhall be ſurplulage,'if i exrend nor toall rhe at, for 
there.is bur onecclauſe init which concerneth the 


. offences in5 86 E. 6. Alſo it is that every Article 


concerning Clergy: as to: ſuch offences ſhall be re- 


'vived, and there is but one-which-concerns theſe of- 


fencesz and many times penal ſtaturesare taken by 
Equity, as 8 H. 6, cap. r2, ordaineth that the Imbe- 
zeling:or withdrawing a Record, whereby a judge- 
ment may be reverſed, ſhall be Felony, and by Equi- 
ty, making of a bad/judgemenr:good, is Felony ; ſo 
25 E. 3. forkillingof a Maſter exrends to the Mi- 
Kriſs, | | 

2, '25 H. 8. takes away Clergy, where one is found 
guilty by Verdi, 'becauſe ir takes away if he ſtand 
mute or challenge, &c. in like manner as if he were 


guilry after the Laws of the Land , which are affir- | 


marive words : And 4 &'5 Phil. & Mary, cap. 4, 
xakes away Clergy fromche acceflory before , which 
they would not have done, if they had nor thought 
that jt was taken away from the principal by the 0- 
ther AQ, By-18 Flix. cap. 7, Clergy is taken away 
in caſe of Burglary , where he is found guilty by 
Verdi, Confeſſion, or Ourlary : bur if he be indi- 
fed ar the Common Law, and ſtand mure, or chal- 
lenge over, &*c. he ſhall have it, and nor if hebe 
indifted by 23 H. 8. or 5 E. 6. of Burglary , and 

| | pur 
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Lib. 11. Metcalfs Caſe: 423 

put them who were in the Houſe in fear with Rob» 
bery, or upon x E. 6. without Robbery : 4 & 5 
Phil. e#> Mary , takes away Clergy , where one is 
acceſſory hefore to a Robbery in a dwelling Houſe 
Ergo, before that ſuch an acceffory ſhall have itz 
Breaking of an Houſe in the night without Robbery, 
is no Burglary, and if he doth rob, he ſhall have his 
Clergy, if none were put in fear , or thar any of the 
Family ( and not a ſtranger) be not in another 
parr of the Houſe « bur this was before 39 EX1iz. cap. 

15. whereby Clergy is taken away without putting 
any in fear, if he rob any man of above the value of 
five ſhillings, 

Acceſſory before in robbing a Houſe in the day is 
ouſted of Clergy by 4 & 5 Phil. & Mary, Accclio= 
1y in robbing a Boorh in the night or day , or out- 
houſe upon 39 Eliz. thall have his Clergy :' Notas 
Although a ſtatute rakes away Clergy from the prin= 
cipal, yer the acceſſory before or after, (hall have ir; 
and where by ſtatute or any offence a wan is ouſted 
of his Clergy, the 1ndi&ment muſt contain the of= 
fence, with the circumſtances in the ſtatute : Dyer, 
99, and 183, And AP. was ordered to be hanged 
in Chains, &c, | 


Metcalfs Caſe, 12 Jacobi, fol. 38. In Accompt. 


{ ldgemens is given againſt M, Duod computet oh 
!aco in miſericord'a quia prius noa computauit 3 and 
before final judgement, Error is brought. 

x, Reſolv, It lyeth nor : x, Becauſe the Writ of Er- 
ror ſaith, S; judicium inde redditum fit; which ſhall be 
intended of the principal judgement, at the Feaſt of 
St, M. ſhall be intended the principal Feaſt , and 
the Feme ſhall be received upon default of her Ba- 

, | Ee 4 rcn 


424 Metalfs Eaſe. Lib.1r, 
ron after judgement of admeaſurement before the 
principal judgement. HS 

2+ It ſhall be intended an intire judgement, there- 
fore in aQtion againſt two , if one plead to 'the iflue, 


and the other cenfeſseth,and judgment given againſt - 
him, he ſhall nor have error before the Plea derer-- 


mined againſt the other, for otherwiſe there would 
be a failer of right: for the Kings Bench cannor pro- 
ceed upon the Record,nor the Common place,becauſe 
it is removed, | 

3+ The firſt judgement is nor ad grave damnumfor 
by that he loſerh nothing, but judgement of the Ar- 
rerages and damage is in the end of the original, 

4, This is not properly a judgement,but an award 
of the Court, as ouſter of aid, :n-pctitone facienda an 
award, qugd partitio fiat, &c. which are bur interlo- 
cutory, and not definitive. HI 

5. They have day by the Roll until the laſt judge- 
ment 3 bur if a Felon dye after the exigent awarded, 
and before Attainder, a Writ of Error lyeth for ne- 

 ceſſity, for otherwiſe the goods are forfeited by a- 
warding of the exigent withour remedy ; if divers 
arc ſued by ſeveralPrecipe?s, and judgement given a- 
gainſt one , he ſhall have error heeve Judgement 
oiven againſt the other : and if Error be in the ori- 
gina!, the tenor only ſhall be certified, for otherwiſe 
- the Court cannot proceed againſt the others. 

2, It was reſolycd.that the Record is not removed, 
becauſe until-final judgement be given;the Chief Ju- 
Rice of the Common place hath no authority ro ſcnd 
ir, and they may proceed, notwithſtanding the Roll 
be markea M1lityr, Ft, 
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Richard Godfreys Caſe, 12 Jacobi, fol. 42, 


for Chief pledges according to the cuſtom of 
the Mannor, to preſent to the Leer, that every 
one of themſelves ought to pay for themſelves ro s, 
pro certo lete, the Steward impoſeth a Fine of 6 /, up- 
on them, the Lord diſtreinerh for the Fine, and cer- 
tainty of Lecr,one of the pledges brings Replevin,and 
judgement was given againſt the Plaintiff. 

I. Refalv. The Fine is not well affeſscd , for ic 
ought ro be ſeveral, and not joint as it is , becauſe 
the effence is ſeveral , and althongh thar the offence; 
be joinr, yer the Fine ſhall be ſeveral, as in Difſeifin 
and Treſpaſs : But for the incertainty of the per- 
ſons, and infiniteneſs of the number, many may be 
fined rogether,as the Town for the eſcape of a felon; 
and the reaſonableneſs and exceſhveneſs of the Fine 
ſhall be determined of the Judges : £xcefſusinre qua» 
libet jure reprobatur communi, as exceflive diſtreſs, ex- 
cefſive aid, and exceflive amerciament are againſt the 
Common Law, 

2, If the Fine be impoſed erreneouſly, it may be 
avoided by Plea, for he had nq other remedy, 

3. The Lord cannor diſtreins pro certo lete , with- 
our preſcription, becauſe ir is againſt common right, 
bur he may for a Fine or ametciament ; bur for an 
amerciament in a Court Baron, the Lord muſt pre - 
ſcribe ; a Fine becauſe ir is affeſsed by the Courry 
needs not be afferred,but an amerciament muſt be af- 
ferred by the Country, | 

4. Admitring that he may Jdiſtrein pro certo lete, 
he ſhall have a return, although he had no cauſe 
rodiſtrein for the Fine , for where one brings an 
AQtion for two things, and it will nor lic for one of 


them 2 


Y 


9 


® 
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them, it ſhall abate only for thar if he cannor have 
a better a&ion. for it, but if he may it ſhall abate for | 
the whole; as in a Formeden of Land, and of an Ad- 
yvowſon, the Wrir ſhall ſtand for the Land; fn if a 
man avow for divers Rents Arrear, and it appeareth, 
that parcel is not yer due, yet the avow!y is good ſor 
the reſidue ; bur if a man bring a Writ of Entry in 
nature of an Aflize of ewo Acres, where it appeareth, 
that for ene acre he ought ro have a Writ of entry 
in the per, there all ſha]l 2þate , for this extends nor 
to the aQion, but ro the Writ only, 


Richard Lifords Caſe, 12 Jacobi, fol. 46. 


I Treſpaſs, rhe Defendant pleads that F. r, was 
ſeized in fec, and demiſed to T, S. and M. P. (ex- 
Cepting Trees above 21 yearcs growth, if not decay- 
Ed ) for their lives,and covenanted to ſtand ſcized de 
tenements pred: tis cum pertinentits ſuperius dimiſſis, 
tothe uſe of R, L. in tail, 5c, and the Defendanc 
as ſervant to the ſad K. L. entered and fold 
7008 3 and judgement was given againſt the lain» 
TIT, 

x. Reſolv. That the Trecs notwithſtanding the ex- 
ception, remain parcel of rhe Inherirance , and are 
not Chartels, bur ſhall deſcend ro the Heir , for the 
Law deth not favour ſeverance of the Trees from the 


' Land : therefore if one bargain and ſell Land, tpon 


which there are Trees, they ſhall nor paſs witho.t 
inrollmenc. 

2. If rherc had not been ſuch an exception , the 
genzral intereſt of them is in che Leſſor 3. and' the 
Leſſee had bur a particular intercſt in them, and the 
Leffor may ſell them without licenſe of the Leſſee, 
ro take effeR after the leaſe determined; and Tirhes 
ſhall nor be paid for them , becauſe they are are 

0 


"0, 0 
"0 ' «i 
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ak of the Inherixance 2... By the exception of them, 
# the ſoyl is nor excepred, but only ſo much as ſu- 

i ſtainerth the Trees, and if he by licenſe of the Leflee | 
, root them up, the Leflee ſhall have the ſoyl , bur by { 
o exception of Wood, the land it ſe'f is excepted : 
if an Acre,or an Advoywſon be ſevered from the Man- 
nor by exception upon a leaſe for life, it ſhall nor be 
x parcel of the Mannor again ; otherwiſe of Trees, for 
/ they were not ſevered ;7 fatto , becauſe they grow 


out of the Land. « 
3. A thing in poſſeſſion cannot be parcel of a re- 
verfon upon an eſtare for life, bur Trees which grow 
'ouriof rhe land, and Fiſh or Dear in the land, may, 
and ſhall paſs with it, 
- . 4. Trchis Caſe by grant ofche reverſion generally, 
or of the Tenements, the Trees paſs, for the Inheri- 
rance of the land paſſerh , and thereby the Trees 
annexcd to it; the Diſsciſee by his entry ſhall have 
rhe Corn upon the ground, as well as the Grafs, 
| by relation of continuance of poſſeſſion, bur this 
relation is nor of effe& ro have a Treſpaſs againſt 
any, bur the firſt Diſseiſor; for, 11 fittzone qurzs ſemper 
equitas exifht, and the emblements ſhall be recover- 
cd in damages | 
54 Inthe Caſe ar Barby exception of the Trees, 
;pewer 4s reſerved tothe Leffor or his ſervants,to en- 
tcr and ſhew the trees to the Vendee 2/Curcungue alt- 
q 445 quid conced t,concedere videtur ep 1d, c. 
- 6, The Plea in Bar is inſufficient, for he ſhewerth 
that there was another Joyntenant for life not named 
inthe Writ,and demands judgement if ation, which 
3s at apt concluſion. 
2. The Plea is double;one ro the Wrir, another ro 
the Aion. 
3. He pleads the entry of the leſſees for life, which 
is {urpluſage, | 


—— Ly Li w> 


4. He 
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4. He averreth nor that the Trees which were ſold 
were not Dotards, which are excluded our of the ex 
ception; bur that they de jure pertinebant xo R, L, 
which is net formal : bur upon all the marter here 
appeared ſufficient cauſe ro give judgement againſt 
the Plaintiff, and therefore by the rule of the Courr, 
Duerens nil capiat per billa. | 


The Caſe of the Taylors of Cloaths, &c, or Ipſwich, 
12 facobt, fol. 53. 


He Taylors of I. make an Ordinance that none 

ſhall exerciſe the Trade in I. if he hath nor been 
an Apprentice for ſeven years,and if he do not appear 
before them to be-approved, upon forfeiture of five 
Marks, and for breach of it, bring debt z the De- 
fendanr pleads that he was reteined by A. P. robe a 
domeſtick Servant,and that he made Garments by his 
command, 

z. Reſolv. Ar the Common Law, none may be pro- 
hibired to exerciſe any Trade, alchough he hath ne- 
ver been an Apprenticezand be ignorant ; bur if he 
miſdo any thing, an ation of the Caſe lyeth. 

2. This Ordinance for ſo much as is not gs: 
red by the ſtarure of 5 Eliz, is againſt Law, for afrer 
ſeven years Apprentiſhip, he may exerciſe his Trade 
without allowance of any. | ie 14 

3. The ftacute of 5 Eliz. doth not prohibire rhe 
. private exerciſe of any Trade in a Family, therefore 
this is our of the ſaid Ordinance, 

4: The ſtatute of 19 H, 7.cap 9- doth nor cor 
roborate any O:dinance againſt Jaw, if it be allowed, 
bur the allowance diſchargeth rhe penalty of 40 /. for 
purting in uſe any Ordinances which are againſt the 
Prerogarive cf the King, or the common profic of the 
people; and judgement was given, 0d querentcs l 
gaperg.it per bllan, = | n 
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Edward S avells Caſe, x2 Fac. fol, 55. 


N Epeftione firme lyeth not of a Cloſe,bur ic muſt 

be of a certain number of Acres, and the nature 
of them muſt be ſhewed 3 A Writ ſhall nor abare for 
want of Order, 7iz, Of a Houſe before Land,&e. 
and judgement was ſtayed, 


Benthams Caſe, 12 7ac. fol. 56. 


F damages or cofts are omitted, or not well affeſ. 

ſed by the Jury, if the Plaintiff releaſe them , he 
may have his judgement, and it ſhall nor for that be 
reverſed : Inſufficient affeſsmenr of damages,and no 
afſc{ling, is all one, s 


Doftor Foſters (aſe concerning Recuſants , 
12 Jacobi, fol. 56. 


AN Information was preferred againſt a Recuſanc 

by an Informer, Tampro do Fino Rege quam pro ſe 

| ipſo, before the recuſant was cenviRted for 220 l. thac 

is 20 {. a Menth for a 11 Months abſence from the 

Church, &c. And judgement was given againſt the 
Defendanr. 

1. Reſolved, Thar he may be conviged ( ro ſariſ- 
fie the ſtature of 23 £17, in this ſame ſure, and con- 
vided ſhall be taken for attainted ) for he ſhall for- 
feit nothing before judgement. 

". 24 The Branch of diſtriburion in the A& of 23 
Eliz, extendeth as well ro the Clauſe of penalty for 
recuſancy, as to that of hearing or ſaying Maſſes,for 
.,»x is all one to fay, ſhall forfeit , and ſhall forfeit ro 
_ whe King. | 

. 3. Divers Acts of Parliament give the Pnbpes 
whe 
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the King, and yer afcer make a contribution thereof 


te another who will ſue, as 3 H. 6.cap, 3. & 3 H, 


Te 3+ 


murrer er defaulr, or otherwiſe , is convicted within 
the ſtarure, for he is arrainced which implyerl ir, for 
it'is ſo found by the Judges : ſo. by the ſtarure of 3 
H. 6. treble damages are given where a diſſeifin ig 
found ro be with force, this extends to judgement by 
thil dicit, or default. | 
4. The ſtature of 38 Eliz. doth not take away the 
ſtarure of 23. which giveth liberry tothe Informer, 
QC For, | ? 
I. It is made for a more ſpeedy execution of it. 
2+ It doth not alter. the ſure of the party, but of 
the King , and leaverh the Informer as he was be- 
fore. 
3. The AR of 28 giveth not the penalty to any new 
perſon, for it was given tothe K. by 23 El. 
4. The ſtature of 28 extends only ro Inditments, 
and roucherh nor Informations. 
5+ The: Defendant js not within 2$ El/z, if he be 
not convictedar the ſute of the K: Ergo, this is left as 
before. | | 6 
6. Becauſe rhe ſtature is in the affirmative , and 
they may ſtand together; bur rhe ſtarure of 28 alters 
the Rarure of 23 inthis;thar ir confineth ſures againſt 
Recuſants m the K Bench, or Aſhzes.; &c. which 
clauſe extends as well ro rhe ſure of the Informer, as 
of the Queen ; and the ftatute of 25 Zl x. & 3 7a- 
cobt, inlarge ehce juriſdiction, as tothe ſures of the K, 
and'touch not the ſute of the patty. | 
5. The-ftaruce of 35. rakethinor away che Aftion 
pulat given by zz. for it was made to give more 
peedy remedy, and not to take it away ; a ferne Co- 


verr/is mithin:the ftature of 23 and 1 4.1/7, bur be- 
| fore 


3. He againſt whom judgement is given, upon de- | 


a, 40> 
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fore the ſtatute 35 E1:z, if a Feme- Covert had been 
indi&ed of Recufancy, the forfeiture ſhould.nort have 


| been levyed of the goods of the Husband ,* becauſe 


he was not party chereunto 3 otherwiſe in an Infor- 
mation or Þebr brought by the Informer ;z and in 
that the ſtarurce of 35 is, that the K. ſhall recover all 
the pains, &c. in fuch ſort, &c, This alters the reme- 


| dy only, as to the Queen , for now ſhe may proceed 


by a&ion, as for recovery of any ether debt by the 
Common Law, in {ſuch manner as 1 H.7, Cc 1. gi- 
veth a Formedon againſt Parnor of the profit, &c., 
Alfo 85 El:3.is in the afftirmative,and although ir gi- 
veth rhe penalty of 20 {. by the Month, yer it takech 


- not away 4 Eliz, which giveth 124. for every Sun- 


day and HoJy-day ; and where this ſtature ſaithzthar 
the convi'on ſhall be in the K, B. orarthe Aﬀiizes, 
yet the Juſtices of Peace and others authorized by 
23 may rake Inditments : the ſtature of 3 Facobizin- 
ficteth impriſonment upon the Feme-Coverr, yet ir 
raketh not away the forfeirure before ; where a new 
perſon is defigned by a new ſtature, thistaketh away 
che anrient ſtatute if they canner ſtand together, and 
although there are excluſive words concerning 
Courts, yet the Court of K, Bench is not excluded, 
becauſe it is Coram Rege. 

6, ARecuſant may plead Auteifoits convid. or o- 
ther collateral bar, as pardon, ſubmiſſhon,&c. our of 
the IndiAment 3 for 3 7acobs, c. 4. extends only to 
defe&s, within the Indictment or other proceedings, 
and the Informer cannor charge any who is convicted 
before at the ſure of the Queen , upen 23 or 3F5 EL. 
or 3 ac. and upon 23, the Informer muſt ſue within 
a year and a day. 

Noa, If after a popular a&t commenced the K. Ar- 
rorncy will not proſecure, the Informer may for his 
part, and condemnation or acquittal ar his ſute, is a 


bar 


#” 
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bar againſt the K, and all others, yet the K. may par- 
don it before an Aion commenced, and if the Infor- 
mer dye the Attorny may proſecute the furezand the Ve 

Information ſhall ſerve for rhe King. 


B 
C. The Caſe of the Maſter and Fellows of Magdalen Col- iN 
ledge in Cambridge, 13 Zac. fol, 60. =y 


JT Odor K. Matter of M Colledge,and the Fellow, | ® 
717 Eliz. grant to the Queen, reſerving rent, 

upon condition to grant over » which is done accor-., 
dingly.; The Jury find 13 Elix; of Deans and Chap- 
ters : and 13 Eliz of Confirmations,a fine with Pro- th, 
clamarions is levyed, and five years paſs : DoRor K, 

dycth, the fucceffor accepts the Renr, and within five the 
years after his Ele&ion enters, and he and the Fel. the 


lows demiſe to the Defendant, And judgement gi- by 
ven for the Defendanr, 
x. Reſolved, the Maſter and Fellows are reſtrain« Br: 


ed by the ſtarure of 13 Eliz. ro grant to the Queen, F 5 
for theQ.1is a Perſon within the Letter of the ſtarure, : 


and if he ſhould be exempred, this ſhould be by cen- . 
ſtraion of Law, which canner be. ky 
I. Becauſe a general ſtatute for maintenance of rulc 
Religion and good lirterature , or relief of the poor, In 3 
binds the K. although he be notnamed ; and ir ap- ſ * 
peareth by the Rature of x Eliz. that rhe K. is inclu- r; me 
ded within the words Perſon or Perſons, for there he hieds 
is exempted. ; | 7 
- . Becauſe the ſtature is made to ſuppreſs a Tort, F c 
therefore the ſtature of Dozzs binds him, | - Ty 
3, A ſtatute made to perform the intent of the cap 
Donor binds the K. without being named, as the ſta- q 3* 
tute of Dozzs, | onde 
4- The Maſter and Fellows are diſabled ro grant, "A 
cherefore the K, carmot purchaſe ofthem, ” ze 
5. Tife _ 
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*/ 5. The inrent'is to be obſerved, which was to con+ 
vey by the Queen to a ſubje&, and ſo to'make her 
an Inſtrument of wrong; as one who holderh of - the 
Biſhop grants tothe Qyeen+t@ re-grant to/a . Cor- 
poration by Covin, to rake away the Seigniory of 
the Biſhop 'by :extinguiſhment, * and to. make an 
Evaſion our of the ſtarute of :Ffortmain; rhis Parent 
ſhall be repealed Zure Regio, ſohere :* and this :a& 
extends to: a Corporation, noc iricorporate- by ſucis 
names as are in the ſtarure, q BECK 
2. The ſtarure of 18 Eliz. c. 2, doth nor confirm 
this grant;; for-it is out of the words of the ftarure, 
becauſe it is not made upon conſideration; and here 
the reverſion of the Rent is not confidered, becauſe 
the Queen was to/grant it before the Rent be*due”3 


two grants to the King way be void or-voidable. 


1. In reſpc& of the Grantor, as if' ari Infant 
grant unto him. 2800 | Th 

2, In reſpe& of the thing granted, as if a Foun+ 
derſhip be. granted. Y Ton thf avert 


-.3« InreſpeR of the eſtare, 2s eail. 


4. In reſpe& of the grant, if it agree not with the 


rules of Law: 


5. In reſpe& of omiſſion of any circumſtance, - 'a5 


lorolment; this ſtature aideth nor grants of the firſt 


fore, foricdeth;not inable perſons diſ-abled by the 
Law,r6 granvas here, nor of the ſecond ſort, bur 
confirmeth grants of Tenants in tail, becauſe he was 
able to grant, bur aids nor grafits of the fourthſert : 
For, qaue mals ſunt iachoata ;priacipe, vix eft, &c. 
bur it aiderh grants of the fifth ſort, | 

3. At the time of the laid tarute this grant need- 
ed no confirmation, becauſe DoRor K, the Maſter, 
was living . | | 

3. The fine and Noneclaim doth nat bar them, 

L.Bccauſ:,alrhough-ir wasnot a conycyance made 

FE 


by 


4 
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by chem, - yer it was ſuffercd by chem. within the 
words-of the ſtatnee. 7 

2. Do&or K. nor fas is his cime cannot make his 
claitn, and.claim was made wallin. irs years after 
his death. - 

"4: Acceprance of re rentdoth not barr them, z be- 
cauſeIvis'n body.zpercgare of many and acceprance 
by the:Maſter ſale, Yoth- not barr all; and the rather 
being withour deed:: And: judgment given, _ 
cation ml Caperet per billam. | 


- Lpwis owles FOO t3 Tac. fol. 79. In vie | 
20d: fo tuerfion, | 


{B, covenants to Rand ſeifed to: the uſe of hims 
 felf and his Wife for life > withour- impeach- 
ment of 4vaſte, the remainder'to the firſt, ſecond,and 
third Son, ſucceſlively in tail, the remainder to the 
 heifs of their rwo!/bogies,. the remainder over, they 
have iflue I. T, B. dyes, the iſſue dyes,” the wind 
bloweth down a Barts, a parcel of,&c. and the Tins 
ber in the Count 'mentioned, was ' parcel of that 
Barn; the Feme carrieth the Timber'eur of the 
Mannor, he' in' remainder affigns by-fine to the 
Plaintiff 3 the Feme dyerh, the #laintiff brings an 
Aion of Trover'and | Converſion-againſtthe Exe- 
cutors of the Feme ; and judgment given _ che 
Plaintiff. | 
r.Refoly. Uncil the birth of the ilue, T. B. and 
his Wife, have an eftate rail execured;bur after this, 
it is divided, and.they have for life-he: remainder to 
therfſuetin rail; 
2 Tenant ih tail afrer voffibiliry, Had prearer 
eſtare as to the quality » than Tenant! for life; 
Therefore, - | 


r.: He ſhall no be puniſhed for waſte. - 
yT He 
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er 
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2. He thall nor be gompellcd roatcorn. 

i i 38 He ſhallner have Cables: £375 - 
4+ be was his alienation I m2 caſk # Iyerh nor; 
IWF. rhis-deach pwr rea lycth nor, Foul 

- 6. He may:joyn.the Miſe'upen'the meer right... 

7. He Pa not ret hoe 6 an Action: torg-or 
againſt him, Tenanr for life,bur novas te the quan» 
tity; therefore his feoffment is a forfeiture, receic 
lyerh upon his default, and-exchange by him, and 
Tenant for life is good. 

3. The/Feme'is nor! Tenant inrail after poſhibilieg, 
Kc. for this maſt be a _remainder.of an cate” rail 
by a& of God, and nor by limitation of the- party ; 
andthongh the be Tenan in tail after poſlibiliry of 
the remainder;z:; this doth not uringjnth the <hare 
for life, becauſc ir isnot.a-greater eltace. 

4.She ſhall have the priviledges of Tenanc.in rails 
after poſſibilicy, /for rhe inheritance: which was in 
her; and becauſe/ſhe is Tenant in tail after poſbj- 
liry; of the remainder, although PaR—7Ns daim i it 
in poſieſſion, : \- 

- F. If Tenanrfor life or years cur Ireesz. or pro- 
trace Houſes, 'the Leflor ſhall -bave the Treesand 
Fitaber; for the:Lefsce had them only as things a 
aexed ro the Land, -and he ſhall nothave a grearer 
neereſt by his tottious ſeverance, but he ſhall have a 
ſpecial intereſt- the Timber blwes down ,/ to- 
build again withall 

6, The Law giveth. many priviledgeso 2 Man- 
fiog houſe, ' - - 

7: The Leſxee wiaholr impeachment of waſte,ſhall 
have Trees which he curs;for, withour impeachmear 
of waſte, is as much 3s withour demand for waſte 
done;*orherwiſe ic is, af it be withour ampeachment, 
&c. by Writ of "waſte. 
8.3-hc priviledge of STF impeachment of ol 
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1s annexed ro- rhe: eſtare 3 therefore if he accept a 
confirmation of a greater eſtates! or: aſſign over, ic 
15 gone. . TY 6, 24 


9. If Trees are blewn down with the wind, the | 


Lefſee. without impeachment of: waſte ſhall have 


themz therefore judgment givenz quod: querens :ni! 


caperet per billams-< - 


The Caſe of Mongpolies, 3 4 Eliz, fol.84. 


Fc Queen grants to one ofthe Privy-Chamber, 
* the ſole making and importatien'of Cards ; this 
Grant is Void,/i© 1 $3770 11808 

x. The grant of making of Cards is void : For, . 

1. All Trades are for the 'publick good, for: the 

exerciſe of Youth in labour, :and therefore it cannot 
be:appropriared ra.one ſolely, /' 

2. A Monopoly: hath three Incidents againſt the 


Weal- lick; 7 3; 2:15:72 7 
2. Raiſing of the price, 


2. The Commodity is not ſo well made. 

3. The imporeriſhmenr of poor Arrtificers. 

3. The Q. is deccived: in her grant, becauſe ſhe 
choughr it ro befor the publick-good * It prohibits 
rhem who haveskill ro make Cards; and giveth li- 
cenſe to one of. the Privy-Chamber;. who had not 


'ﬆill; and-rhe K, cannor ſuppreſs Card-playing, be- 


cauſe ir is not malnm in ſe, and norrade may he pro- 
-  hibited bur-byParliamenr. © - | p 
2. The Licence of importation of Cards is yoid, 
being withour limiration or ſtinr-z for che Q. may 
diſpenſe with the ſtature of 3 E. 4« c, 4. which doth 
prohibir ir; bur thar ought ro be with limitation. 
.: Nota, | The K, that now is, in a. Book Printed 
1610. hath-publiſhed that Monopolies are againſt 
Jaw, and commanded no ſuter to preſume ro gnove 


\ 


him 
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him for the granti g of them : Bnt admirtin che 
eranr good in. che Caſe: ar-bar » che Plaintiffs C le 


| remedy had been that: which!: 31 Z./4. in ſuch caſe 


giverh, and thar ought to be purſucd ; and judg”* 
ment entred, qued querens ml caperet per bills. ©: © 


The Earl of Devonſhives Caſt, 4, Zac: fol. 8g, 


TH K, reciting thar decayed Munition belengs 
to the Maſter of the Ordinance, granrs it unto 
him, who ſells ir, and dycth, his Executors are 
chargeable rothe K; oy "176 
1. Reſolved'; This cannot be claimed as fees of 
the Office, becauſe ir was cre&ed burin 35 H.8. 
'2. The grantis void, becauſe it was upon a ſug- 


geſtion, that ir was due ro him: * 


'' 2, Alchongh rhe Teſtaror*claims them to his 
own uſe, yer he ſhall be accountable: ro the K, for 
the Law will make a7 Gvieys as if any man taketh 
the K, goods, he ſhall be charged in an accompr; for 
the K. is not bound wont, An man as receivers 
bur generally; and otherwiſe the ' King may lofe_ 
them by his death; and alrhough the Kings goods 
came not tothe hands of the 'teftator, yer he ſhall 
be charged, if he were a means of the Kings damage. 
and prejudice. - / Sd wh b TO 

In Sir W, M, Elſe ir was reſolved,” Thar no ' Of- 
ficer of the K; can diſpoſe-of any part of the K; rrea- 
ſure, for the profir and honour of the K; without 
warrant under the great and privy Seal, and after 
the Executors ſatisfied the K, [% the ſaid Munitzon. 


Fi 3 * James 


438, Fans Baggo Coles, 1 Libi 137 


Foe Revgs Caſe f ao for nach Aegin fol. 93 « 


x. a Eloled: That the Kings Bench authority 
belengs,not only to corre errouts in radicial 
proceedings, but other. errours. gnd, (uſdemeanours 
extrajudicial,' tending to the breach of the peace, or 
oppreilion of rhe ſubjeQ, 
2+. Cauſes of of eaatemenr of a. Binvea ought 
ra-be aQs againſt his idury and Oath; but words 
againſt a Chicf Magiſtrate are nex , bur. may. be of 
rhe Fer behavigur, anddo « of an. aprempt without an 
Eo 
-3« A Citizen cannot be difrzocbifed without 
Charter or Preſcriptions, if he be nag ,canvided: by 
duccourſe of Law; as.if he be amaimed of forgery, 
perjury, or conſparacy-at.the K. ſure, orof any other 


cpoganiereD c becomeyh.in \NfaraOus., 
4; 1f a Citizer, 3 dalam F and bath a wiric of 
icntion, A they xe GERT, cauſe, whi 


role Ez A WLIt 40 dls yy all not be awarded, 


bur, he. ma | have'a {ſpecial Aion upon. the. Caſe. 
$9; Such 4 returroughe rs be cerraing becauſe the 


party canner have an anſwer unto. it, and: after the. 
Court awarded a Writ to reſtore the ſaid 1, B, and 
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An Exa& Alphabetical. Tablo 


" of the Reſolutions and Matters 
contained intheſe Eleven Books of 
Reports. 


_— 
SIE 7 


Ction m the Caſe where 3t lyctb for diFurage- 
ng the Plaintiffs Title, pag.17.198,1 
Age where a man ſhall not have ir, athougs 
ia as by deſcent. 7 
Abeyance, ſee Remainder. 
Attornment by one Joyut-tenant only, where good, | and 
wheye not. 


9" 
Attornment what 1 zt SK , and what att amountet : gt 


unto. 


Averrment in what caſes it muy be admitted. 46 ” 
187,20 


Admni /Rration may be committed to the Fgher 87 Ho 


ther as xext of hin. 


Advantage t man Na not have benefit ther eby oF. bs 


OW W108. 


Acceptance of Rent by Leſſor, baving cauſe of entry, b 


no 20tice, 


2 
Acceptance of Rent where it barreth «man of 7 76- entty. 


$581 


Acquittance;wheve it barrs all arreatnges Aur bit” FL 
Acquittance, where a man is ot bouta4 To pay. without 


7t. 3 


Acceptance by whom, and 0 wham, bay of apreats. ih." 
\ ARts legnl mixt with fraud, are tortions,. © 08 
Averment of fraud may be then by 27 El.& 33 El. 87 


Acceptance 


An Alphabetical Table, 


| Acceptance of collarera! ſatufabiien, no bir "of right fo 


a free=bold. .- - -95 
Accord with ſatisfattion a good plea in PRs att. 
ons, but n0t 371 real. iþ, 
Agreement to Dowtr, ad 6ſtium Ecclchz;; of x alſen= 
ſu, ec. a good bar in Dower, . / :.. iÞ, 
Ations of the Caſe for 


P's from p. lors to 111: 
ave ax. Attion for ſlander, 107 


Two things requifzte to 

Sermo relatus ad perſonam intelligideber-de condi - 
rione perſonz. Log 

Verba accipienda ſunt in mitiori ſenſu, 


Three Incidents tq a Defamation i in the Spiritual Court. 
111 
Appendait, what things may be to others, they. muſt 


"agree in quality. 133 
__ and Count therein, where i it is good, 135 

at plea is a good bar therein. ibid,, 
Appeal muſt be brought within a Jar after the ot 


dis of of ume lyeth for a failer at the firſt i 
ut 


110 


2 = &o 


163 


Afton wa age Caſe; where it tyeth for negligence, 176 
Adminiſtrator during minority may not ; ſell goods, bur 
for neceſſity. 189 
Admintration by the Biſhop wheic void, by the A oe 

. Biſhop oaly v0:dable. ib. 
Attions two depending for the ſame thing, where good, 
and where not. | 205 
Amenals | aq be rendred after Cattel impounded, 0 
torbe Bay 212 
ya mu if be certain,e between the parties only. 2.14 
Yo aſſognee in Law, where there is an aſſignee un fact. 


22.4 
Arbitrement muſt be delivered to all the parties. 228 
Aion of the (aſe lyeth not for damage by Conyes, but 

_ may ki them. 228 


Admiral 


| 


ww p 


_ 
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' Admiral, what juriſdiffion be bath; 230 
Age, where it 3s grantable. | 241 
Adminiſtrator ſells grods,adminiſtration is repealed,ſale 
. x good, ' 24$ 
- As tranſitory and local, where they maſt be done in 
' convenent time. ©. 255 
Where: they muſt be baftened by requeſt. ib, 
Alibi, and the conſtruction thereof inthe grant of a 
reat-charge. © | 258 
Accord with ſatisfattjoz, where it is a good plea, ib, 
Arreſt, and the duty of the Officer therein. 26r 
Arreſt, by a ftigned aftion, not lawful. 262 
Admiaiſt:ation, where general, and where Special, di- 
verſity, 266. 
Alltornment, where requiſte. ib, 


Aitornment in law by one who canaot expreſly attorn.ib, 
Aftion, where it may be brought in euher (ounty at the 
elefiion of the Plaintiff. : 273 
Anuztity granted 10 onz,and the heirs of his body,he bath 
not fee. . 286 
Aft of Parliameat, who muſt concur; to the making 
therisf. 377 hn fheathg | 2 
Attion againſt an Ina-þeeper for good's loſt, muſt have 
five Requiſutes. 2.93 


. Aſſes, two manner of them at th: common-law, 256 


Iz Afixe of a new Office, the profit thereof muſt be 


ſhewed, . 296,297 
Attorney, where one -may appear by him, and where nt. 
| 299 

Aecruer, four things requiſite thereunto. = 1 
Authority i countermandable, but then the bond is for- 
feited. 307. 
In ations real tpon torte, one Writ lyeth upon ſeveral 
titles. F 308 
In aftioas perſonal one may comprehend ſeveral torts.ib, 
Awards, where well made, Iz 


Audirs 


2 5 


EY EY; 
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Audira quercla, where ut  maintainable, 321 
Averrment of other uſes, where it. may.be made; 331 
Avewry upon a meer ſtrangers what remedy for the -_ 
ror deftreined. | 
Authorities, wheye they may be done by Attorney. 44 
Accord, where it is a good Plea, and what requiſtte 


thereunts, © 3495350 
Attornments, where it ſhall biad an Infant. 351 
Attion of the Caſe againſt Executors for the Teſtators 

debt good. . 352 
Mea Preteiny a Plea by her muſt be certain, 358 
Awvownies, four manic? of them. © 367 


Attaint, where it lyeth by a ſtranger t6.the iſſue, - 413 
AXion, where it ſhall abate ia aj and where for the 
whole. 426 
Aftions vi & armis, the body: was'ſubjett to Impriſon- 
ment in thens at the Commait Laws and ſo in in debt at 
the Kings ſute. 57 
Audira querela /yeth ſor the "Heir before Execution 
fed, 58 


B 
B< 7 of an Ef e Lail, although the remainder in the 
K! ng. 22 
If 4 Bankrupt grant goods after a Comm ifioa awarded, 
3s youd "24 
What power the Commiſſioners FI by th: Statute of 
\ 23 Eliz. ibid. 
That Att giveth benefit to ſuch as will come in, and not 
to them that refuſe. ib. 
The Biſhop is Patron of all Prebends of common right.32 
Bifhoprichs donative by the King originally. © ib. 
Burglary, what att amounts thereunto. 135 
=” ge is vox Artis, it canuot be otherwiſe expe 
Ww, 
B on muſt ſhew the cauſe af refuſing-a Clerk, - 203 
By-Laws by Inhabitants where govd without gy 
where 


An Alphabetical Table: ; 


where #01. 


Conſ ent of the greater ' part, VT. tt ſhall biad the 1h 
1DIdq,. 


By Law to impriſon for zot paying an Aſeſsment, is 
not good. 206, 


Bar an one altion, when a bat! in angther, good diverſe 


ties, 242,243 
Bill of Reviver upox a Bill of Reviver not ſuffered, 
| 289 
Barretor, who ſhall not be ſaid to be, 294 
Baron and Feme Tenants in Fecial tail, ſhe 7s Within 
32H.8.c, 28 304 
Bargain and ſail , what words with conſideration 
_amoiints thereunto. - 310 
Bar inſufficient, and where. © 318 
Bargain and ſail by the Heir after livery PT 
good. 329 


Ommon. recovery by tenant in tail,. biadeth both the 
' remainder and the reugrfi on, and all ſegferotares 
ges, &c. granted by euher of them. 

Condition of Perpetuity, repugnant, impoſſ ble, and 
againſt Law, 

A Confirmation to feoff 1pen condition, doth net roll the 
condition; otherwiſe it js, where #0 expreſs condition 
FI IL. 

Contingency; See Leaſe, 

Covenautywhen certainzand when not, a dverf ity. 14 

Courſe of every Court i at a Law. Z 

Copy-hold,-by what aft it 1s extingu'fhed. ibid. 

Colledge of Relygious Houſl hophere gwen to the King by 
'E.6.o0rby;31H,8, 31 

What att by the feoffor us a diiÞenſatioa of the Conditi- 
@X, and how long. | 38 

What att by the Feaffee di [atich him to perjorm a con: | 


Miri 0s 
hen 
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when this word Proviſo maketh a condition, three 


things are to be obſerved, *-4T 
No particular place appointed by Law in a Deed far a 
Condition. 1b. 


Where by a fine a condition or rent is not taken away. 43 
Covenant and agreement of the parties, what power it 
bath, ib, 
A Condition within what time it m uſt be performed,aud 
where it may be baftened by requeſt ; and where the 
feeffee hath time during his life; ſeveral good diverſi- 
ries [ee there. 44 
Chattels, as Obligations, &c.. are forfeited by aftain- 
der o7 outlary, gO 
Copy-bold-tſtate for life is within 31 H.8. of Mona- 


ries. 54 
Condition that the Leaſe ſhall be void, where it cannot 
be made good by acceptaFfte. 8 


Corporation remaineth, nat withſtanding a ſurrender of 
their Church. X 
Otherwiſe three Inconveniences would enſue, 8 
Covin, the Author thereof ſhall not take advantage Lþ. Gs 


Conſoderation of nature is not good within 13 El.c.g. us g 
Copy- bold-caſes, and the learning thereof, from p.11 1,0 


129 
Their deſcent according to the common-law , but no: 
collateral qualities. 11: 


The Heir before admittance may take the profits , and 
| ſurrender. ib. 
Admittance of Tenant for life inures to bim in remain- 
ib. p. 113 
No Tenant by the courteſie of 4 Copy-hold , without 1 fe- 
cial cuſtom. IT4 
If entailed by cuſtom, it may be diſcontinued. ib. 
Surrender in fee by the Husband or Tenant for life, 0 
&ſcontinuazce or forfeiture, Ib... 
C #Py- held * 


a a © 


+ TY 's5 = 7 ob 


; Diverſity, where divers Copy»bolders, and where one 
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Copy-bold, deſcent thereof doth not tot entry. 114 
Copy- bold, poſſeflio fratris may be thereof. ' ib. 
Copy- _ eſcheated granted in fee by Tenant for life, 
£004. | Its 
Copy-holder z5 in net only by the Lord, but by the cuſtom 

paramount, | ib, 
Diſſeiſor may take admittances, but not voluntary 

grants. ib, p. 216 


\ Severance of the Inheritance of the Copy-hold, what 7s 


Wrought by it, I16,117 
The Surrender muſt be preciſely preſented, not ſo if er- 
ror 1a the admittance. 119,118 
A Releaſe to a D'ſſeiſer of Copy-held,if good, and ys 
| | II 
Copy-hold is withia 32 H. $8. of maintenance, ard 
Champerty. p 
Copy-belder for a year may maintain an EjeRione fire 
mx. PRIN ibe 
Every Mazior compreheads in. effeft two ſeveral 
Courts, 119 
The'Lerd may admit out of the Manuor , the Steward 
cannot without a'cuſton tb. 


F114 Þ | | 120 
A Copy-bold forfeited by doing waſte, where 20t. ib. 
Three ſeveral Copy-bolders and waſte in one, what i 


forfeited. , 120,121 
The Lord cannot exact unreaſonable fines. I2L 
Copy-holder, if he deny to pay a fine certaia preſently, it 

3s. a farfeiture. ; I22 
No fine due until: admittance, ab, 
Admittance muſt be made by the Lord .according to the 

ſurrender. I22,123 


Sentence againft the wife binds the hnaband not party.ibe 
Surrender without limiting any eftate, is bus for life 


» Twithout acuſtom. 134 


A man may ſurrender to the uſe of his wife. 1b, 


AnAlpbabetical Table, | 
Preſentment or admittance after death,where it u good, 
The Lord may retain a Steward or Bayliff by Parsl, 23.5 
Who may retain 'a Steward for the King, and what 

power he bath. |... [160183 bid. 
Tenant in Dower ef Copy-bold by cuſtom ſhall bave. a 
Incidents, | 126 
What things are grantable by Copy. ib, 
what afts are defiruttions of Copy-bolds. 127 
Copy-belder, how he ought to alledge the cuſtom, 128 
Cuſtom, and preſcriggion, and: their dvoerſuy: ib, 
Common appendant, the original thereef at the commoit 
Lov. , | x33 
It 7s appendant only to arable, and for oxen, borſes ,' 
© hante, and fheep, &0. - ub, 
It may be appendant to a Manor o; Carve of Land, 
= | 1333 134 
It may be apportioned,ſo cannot common appurtenant.ab. 
Where it is extintt by unity.of poſſeſſion. TT - 
Corozer ef the Connty, and Peree, their diflindt power. 
(34 tis I4T, 142 
Corporations, and the manner of cleftions, and how 
they muſt be made. | | I57 
Covenants and warrants, expreſs and in Law,and whes 
broben, © © V3 15s 'I59 
Chanteries, where geuen to the King by 'x E. 6. ſeeut 
large. te 164, I65 
(Condition, where it may be apportioned, and where not. 
4533 468/z T's 2673168 

Excambium or Exchange, and what it imparteth, 168 

Exchange by eviftio: of part, all es defeated. ib. 

here an affegnee, | named or not named, ſhall be liable 
+04 Covenant. 177,178,194 

Coticeſſi or Demiſe, where they import a.Covenant, and 
who ſhall take zdvantage. 179 

Covenants collateral are not within 3% H,8.c,24 id. ., 


if 


It 
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' one Covenantor only break a Covenant, all Cove- 
. nantees muſt joyn; otherwiſe, when ſeveral intereſts 


-paſs, 130 
Couenaxtee bimſ by cannot deviſe the aſſurance, 180, 
Ig 


Counſel of aſſurance muſt be given to the Parchaſor.18x 
Condition of Covenant once broken, where. it may be 
ſalved after. i8s,132 
Condition of two ' parts both poſſible, and one becomes 
impoſsible by the aft of Goazthe Obl:gor 35 freed from 
the other. . 182 
Covenant to make eſtate at the cofts of theCovenante. x32 
The feal of one Covenantor broken, it is woid againſt 
him only, if the Covenants be ſeveral; otherwiſe, if 
they be joynt, 18234182 
condition to ſave harmleſs, terrour of ſmte is a damni- 
fication. 383,184 
A common Recovery net lee ther recoveries, it n14 be 
of an advowſon.... 195 
It may be de annuali reditu five penfione in the Fi 
Juuttve. ib. 
A- Conſtat muft be upon Affidavit, and where it is 
Br  20L 
A Conſtable may bring an offender to what Juſtice he 
pleaſeth; and upon refuſal to find ſmrety, may Come 


mit big without a nee Warrant, 203 
A Confirmation of the Land, 'and of the Term, a. good 
drutrſe! {46S 
(uftom rr for debts upsn contraft, and where it 
binds ſtrangers. ib. e& 216 
A Cuftom which addeth more ſokemait y to the common 
Law, is good. 216 
Corn to whom it belengeth. 216,217 
(Conditions where they muſt be truly, and not covenouſly 
perform'd, 224 


Corn [ozved dy the Feme durante, if ſhe marry, the _ 
all 
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ſhall hayeir, but not upon @ dtvarce. " 233 
Courts Inferiour, as Hundred ,Conrt-Lect, oc, and who 
are Judgesthere. 4244 
Citation, and an Appeal, and their diverſity, 248 
Courts of Record ſhall be intended the Courts at Weſt- 


minſter proprer Excellentiam. \ 7 þH 
Condition ia an Ital, not to ſuffer a common recovery, 
is void. 26$ 
C0:lation, where it putteth a man out of pofeſsion, 
| 260 

Common cannot be claimed rarione Commotanciz;but 
a Way may. x63 
Collufion withia Marlebridge, c. 6. What. conveyance 
'ſþall be, © "4% 4 ww, 


Common cated Shacke in N. is good. X 
Conditioa precedent and- [ ubſ equent, 4 good diff 
Tele, . 377 
Cond:tion inſeparable, where given ts the King” '278 
Certificates , which are wc able, ana- which not. 


279 

{onfe deration may be averred , which om with: the 
Deed. + 297 
Covenant in co3(i deration of mony, muſt be enrolled. 
INOUE | - 

Copy-holder 33 by the cuftom Paramount. ©5900 
Cond tion of A to what things it may be _ 


ed, of 
Common appurtenant deſtroyed by purchaſ c of part of the 
land in which, &c, 
Cozdition "no: broken by a diſturbance by $i. ol. 
310 
Cort made good by the Barr, and that by _— 
0n 31 circumſtances onity, 3T 
C uftom may make a thing good, which a Charter can 
 2a0!, 316 
Compoſition no more accompred adminiſtied, ce 
wi. 


Tr» WW 
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what was paid. b 2:5 IS 
Commoner in a Forreſt,where be may incloſ, e by 32 n 9 
C. 7. 
Colluſion, where averrable, to defraud the King of 
Ward(h! Pp. 3 
Cauſa cauſans, aud Cauſa cauſata. $4 
(onfÞiracy, where puniſhable before acquittal, ad oo 


fore execution; 242 
Commiſſioners to examines &c, their duty, demeanour, 
and authority. 346,349 : 


, Conſederation, what words amount thereunto. 


354 
Copy-hold #s within 4 H. 7. of fines: 356, And much 
good matter upon that Statute. 397 
Commenter thereof may have an atiion of the Caſe for the 
loſs of hs Common, | 35833 ſ 


Confirmations, three mazners thereof. 


369 
Common Recovery, w where a bar of theveverſion. 275 
Corporation may mahe a ſurrender in Law, but not in 
fat, 381,382 
Colour, what it «, and where it muſt be given, 3$8 
Coſts only, and where coſts and damages alſo ſhall be 


recovered, Nom, differ. 399,409 
From what time they may be recovered, 406 
Corporations, a difference between old and new in mat=- 

ter of Miſnoſmer. 41,418, 
Commiſſioners of Sewers, and their authority in taxes 

axd otherwiſe." 406,407 
Clergy, where allowable at the common Law, and where 
at thus day, 421,422 
Corporation, what ordinances they may make. 428 


Colledges, what grants By them to the King go fo 4 
"130718 Eliz. 


Citizen, for what cauſe be may be dirfranchiſ Si p+ ; 
And for what zo. ibid. 
Contribution againſt 4 purchaſor, where grantable. 58 


Charges real , as Oy do not ſurvyye, but 


Gg | perſonal 
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perſonal do. eh oote ibid. 


D 


Pena for life, and he in by; in tail, joyniit 
a fine, or feoffment, it 14 10 diſcontinamnce nor for- 
\ fetrure. ©. 4 
4 man 01ay be ia as by deſcent, and yet ſhall not have 
: bs age," 07 be 148. Ward. 7 
Fr eſor may make adm'ttances to Copy-holds,but not 


A'Di 

voluntary grants. . Il 
The: Dite of a Deedis 101 of the ſubſtance thereof, 26 
The things ara + to the eſſence of a Deed. ibid, 


A Deed madeby men.tce, is voidable-by plea. ibid, 
Demiſe by baron and feme,without ſaying by Deed, good. 
8 


Ponee i2 tail, where be ſhall hold of no body. * 
Debt, where it lyetb before the laſt day of payment, . a 
ood diverſity. 61 
Where it  lyeth againſt a L:ſſee after aſſogament. ibs 
Debt againſt an Executer after aſſignment. 63. 


Debt by the Leſſor againſt the Lefſecy.or bis aſs:gnee. ib, 
Deed, where the ſecond delivery faal be good, and re- 
late to the former. 69 
A Devſe to two n tail equallyto bedivided, they are 
tenants In common 7 
Deſcents, good matter thereof, of pollefſio frarris,72 


Debt by the. Leſſor ſor rent lyeth after a Re=entry. 79 


Diſtreſs. for rent where it affirmeth the Leaſe, ib, 

Dean and Chapter are ts :/5iſi the Biſh,in two things. $4 

A\Deed within: the Proviſo of x3 Eliz. muſt be _ 
good confederation, and bona fade. 

Directions how. to mahe' a Deed by: one indeed G 
#thers. 89 

A Deed, how ke made v9 ah umbriſt to preſerve. bs 


fe. 90 
Diwer 
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Dower £ ſee Agreement , 
Diſh fs not exceſſroe for bomage, Faulty, eſti," g8 
t for arrearages of an anmiity in fee comtinning.” 143 
wy upon a pmiſne Judgment payable before Kay pens 
14 
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- | 174 
:A Leaſe at will by what aft determined. ibid, 
Lefſee for Lands, where bs may dig for (oals , a diffe- 
rene; 5 315219 175 
A'Leaſeto A for his life, andthe lwves of B, and C.. 
':.28 a Leaſe for three lives, i, 
Leaſes made'io the Q by {olledges, Deaus, &c. are re- 
-» ſtrained by x3 Eliz,c. ro, 177 
Libel, it may be againſt a private perſon, © 236 
Non referr, whether it be true, or the party he of good 
fame; ibid, 
"Libel, if it -be-found, what is to be done, 237 
bel, how many waies it may be made. . wb. & 343 
bs : Leaſe 


"FS. 


Meſnalcy ſuſpended in part,and in Effe for parts withe 


+. 


An Alphabetical Table; \ 
| Leaſe by tezant for life, and him in retainer, how it 
mall inure. 346 
Livery of ſeiſin, what aft amounteth thereunto. ' 252. 
A Leaſe muſt have a certain beginning and continuance 
256 
Licenſe pleaded without ſhtwing the Deed,i good. 257 
Litin, and the ſeveral ſorts thereof. 40% 
Leaſe without impeachment of waſte, and what bor. - 
ſeth thereby, iT 5 

M 


Man illiterate, is not bound to ſeal a@'Deed with” 

out bearing it read, if be require it ſo; 0; otherwiſt,if 
T not required. p.19,21 
Marſhalſea, of what aftions it hotdeth plea. 249 
Manor, how deſtroyed, and how uot, and bow created, 
"RP 

Mulier puiſnie barred: by the death of biſtard "ms . 

where, aud where uot. | 
Mclius Inquirendum, if the firſt be good, no other ſhalt 
328 


iſſue. 


Murder by the evem, what aft amountetb FER. y 


35k 


it may be, 366 
Marfhalſea, and the j juriſaiftion ther of: 38243 38 ; 
Mannor cuflomary may be holden of angther Mannor 

417 
Miſnoſmer ef a Corporation,where it doth witiate. 4\8 
' Monopoly 7s againſt the Law, and hath three Incidents 


{Ge the Weal- publick. 436 


N | 
N 0:1ce,where material and iſſuable,  - pi79 
_—_ debct bis ow pro uno delito, 1383. 


Notice 


— 


An Alphabetical Table, 


Xotioe , where it muſt be taken by the Patron, and 
_ Where x0t. og x56,158 
here it muſs be taken by the Dewiſee, and where not, 
| ; 160 
.Nen comygs mentis, what 4s done by bim are 
.. aviodable. -.. 


FT: 5, 169 
Four ſorts of them, and who ſhall bave the cuſtody of a 


. . non compos.. Eo: 169,170 
Nuſance, where oze man ſhall bave at ation for it, 
BY 210 


where a Quod permitrat Tyeth for it before requeſt, 


".\1iand where not.  _ CSE 747 
And where againſt. afeoffee or an aſſignee. ibid, 

Aoflce, of lapſe, where it ought to be ſpecial. © 254 
-4:Noble man cannot be mit for debt. 1-4 m_ 


| Nobility by deſcent, and by marriage, a diverſity. iv. 
Name of reputaien, where it us ſufficient, 265,266 
.Nullum rempus occurrir Regi, how to be underfloed, 


a DD 232 
' Notice,. where it # requiſite, and where n0t, 310 
'Nuſance, where it muſt be ſh:wed. 341 

The Plaintiff may abate it. ibid, 
#hat aft amounteth thereunts. 343 
"Non eſt faftum, wheze it i a 208d plea, 420 

A good diverſity, | ibid, 
i Ow aft muſt be reſpected. P. 75347 


Original Writ when it ſhall be ſaid to be defends 
| _ 


| - 178, b 
Office of inflruftion (but not of intitling) good by the. 
| 201 | 


Excbequey Seal. ON l 
If it bave matter of ſubſtance, it is good. 202 
Az Orphane (4797 ſue for goods 3n the Corte Chriſt- 
AN, 21® 


Vaith 


+% 


An Alphabetical Table! 
Oath of legeance more by reaſon" of rhe Kings politicþ 
Eapacity, than of bis Perſon : Error of the "I | 


Offices of Sheriffs end by the death of the King, ad 


when u0t, 2 87 
Office, where repugnant. 3 A 
To what ſeveral times it ſhall have relation : 338. A 

difference. ibid: 
4 dinary; ant his power to grant adminiftration, 33b, 
339 


Office, where forfeited by Non-uſer, and where zot. 


340 

where an aFion of the Caſe, or aſſixe yeth of it at Ele- 
101. wid, 

where grantable for years, and by what affs forfeited... 
3555356 

Granted by a Biſhop, where good by t Eliz, _ where 
3903 387 

office of Auditor granted to two, Where it is good. aus. 
If grantable in reverſson. ibid. 


' Office of Maſter of the Ordinance, and what fees be- 


long thereunts; 437 | 
p 
PeErpeematies, their Original aad Authors. P. 6 
Power of revocation extinbt hy feoffment. $ 
Priority of operation in Inſtantis = Ie « - 
| 4 power to mae Leaſes, where good, | IF 


Pleading in the affirmativezand n negative, differ, 19420 


Poſſeſſion of the Honſe , is a good poſſefſon of the 


Lands alſo, netwithſlanding a feoſfment thereof. 


29 
Pofſibility, where-it ſhall make a grant good. 33 
Premiſes, and the Office thereof, 3$ 


Proviſo, where a TY: and no condition. 4% 
\ Paying, 


An Aiphabetical Table, 


Pay #7 4 a Will, where: a Condition, and whereit is a 


limitation, v ST 
P:yvities, three ſorts of them. 6x 
Pardons and Caſes thertof. _ 198 
Pardon of an Amercement, 199 


Debts due to the Dueen are excepted, but net if wy 
 ginally due to the Subjeft. 
General Pardon taben benefictally for the Subje, = 


. Prong againſt the King. ibid; 
Pardon of corporal puniſhment where the King may ds 
its 199,200 
where the King may pardon a ſute in the Cqurt=( ie 
ſan, and where not; but coſts be canner, ibid, 
Preſcription for Common, where good. 214 
Property -altered by fale. in a Market-overt, and where 
> 0b; : 256 
Power execnttd, bocdmes irrevocable, : 220,221 
Per jury, where withia 5 Eliz 225 
Preſentment of mexe .laicus ſerves for a Turn,but not 
if the admi//s ron, ec. be meerly voids 227 
Pref, eription, for what things "good, 231 
Payment of parcel before the day, 1s a good ſatisſaftion 
"for the whole, 234 
Paro!, where # ſhall demurr at the prayer of the Be- 
mandazt 0 Tenants © 240 
Partition by Jorat-tenants cannot be by word. 244 


Partition, where the Warranty is deſireycd byit, ib, 
Perſon deprived for Adaitery, u pargonead, he u« there= 
« by reftored, | 245 
Place, if mate; ial the i ue. cannot be fEaSE elſewhere, 


{: 359 

Preſcription by Ter wit .for life, years, &c. muſt be 17 

tbe name of him that hath fee. 263 

Pre/cr:prion and cuſtom, the diverſe y. 2.64 
Preſentmes! within "þ x months, muft be. according to Mf 
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An Alphabetical Table. 


Preſcription pro certo Let2, 46 g00d.. 1-29 
Poſt-narus , why be ought to be «anſwer ed, ſix reaſoxs. 
27.1 

Privities, three manner of thes, .-295 
Power to mabe Leaſes, where well purſued; 4. good 
druerſitye 303 
Phyſcians Colledgeztherr Cenſo 07s power by 1.4 H.8,and 
i Mar,” -'3I4 
Perjury, where not puniſhable. © 416 
Preſcription for tithes of houſes, where. good. .3þ. 


Parcel of a Reverſion, what may be. 427 
Purchaſor bona - fide, before attion brovght, ſua ags 
be ſubjett to charges. 


hy. * 
Pp 


Q 


UYod ab initio non- valer, rraftu remporis [non 
convaleſcir, P- 39 


NE partes finis nihil habuerunt, where averrabte. 


| "91,92 
The Dueen zs a perſon exempted, and may yu With 
04 the King. — *II4ar if 


' Quare jnpada » Where it may be without naming the 


' Paton, 282 
Ja a Q.1.Non-ſute afier appearance, 1s peremptory, þat 
*© not if ut abate for default of form or Mt ſnoſmey, 283 
Qui deſtruir.medium, deftruir fineni 


: Soy Impedir Przſentate ad medicratem Ecclefiz : . 


. Zood Ter nn Dp: 495 
| OS. | 
A Remainder contitgent defroyedt hy the /roffment of 
» "tenant for life, Pp. 4 

\ Hh i P. 


An Alphabetical Table! 


A Remainder Contingent, when it-muſt veſt. ib: 

A Remainde? in Abeyance, bound by a warranty. ib. 

"A Revocatioa may be made, part at one time, and go 
at another. 

A power of Revocation may be extindt by fe or my 
” be releaſed. 

- Right may be forfeited by a fixe. ; : 
A Remainder to tbe right Heirs of the Coniſor, is 4 76 
- verſtons 
Recovery erroneous in. force, barreth the remainder, and 


"where x0t. 50 
\Remitrer, wheve, and what requiſite thereunto. ib, 
Render to the wife only voidable, where fre i is not party, 
52 

Recovery againſt the baroz ſole, barreth not the remain= 
der. ibid, 
Recovery by Eftoppe!, how it worketh, $03 52 
Remaindeys in Contingency, where good, 59 
"Relations, and much 4 good learning touching them, 68, 
69 

Repleader cnet be after a Demurrer. 76 


c_ by Tenant in tail, whoſe Mother yeleaſeth 
with warranty, i xot within. 11 H, 7. Otherwiſe, 
1 if the wife bad releaſed aftey the death of the zſue. 
7718 
py Sg , where it may be, and where 10t. 771 
\Reſeous of a diſtreſs by the Tenan!, if aotbing be at» 
©: FEA8 4 100 
Rent and A rrearages thereof, 37 H. g.c.37. giveth re» 
 medy anly where the Arrearages are dive» and became 
-xemedileſs by the abt of God. 144 
Ro8 amended according to the Fpecial verdict. 146 
Recognixance to the Chamberlain, and his ſucceſſors, us 


good by the cuſtom. 152 
\Recoras pmpors Fericy, 2019 foal be iryed Ly t1emſelues. 
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An Alphabetical Table. 
Rent muſt be demanded at the place limited, although 
. '0ut of the Land. x55. And although there be no 

words of demand; not ſo 3 oe Kings Caſe. it 
Rent muſt be paid at the Exchequer upon a Leaſe by th 


King. | 1D» 
If no place be appointed, the Law appoints the Land 
| | 156 
Retainer of (haplaias by a Counteſs within 21 H. 8. 
when good. IG 2,166,167 
Rent,what ſbak be ſaid to be the true and ancient Rent. 
273 


Releaſe ts be given by A, to B. xs the Judge of, &+C. 
ſhall direft, A. muſt procure him; otherwiſe, if ſu ch 
as the obligee ſhould deviſe. 193 

Rents reſerved, where ſeveral, aud where joynt, 204 

Releaſe of things before the day of performance, where 


good, ande contra. 209 
Reſtitution, where made after reverſal of Outlary 
Judgment. 221 


Releaſe by oue Plaintiff barreth only himſelf. | 224 
Rent reſerved to oxe and his heirs, or to one 0r bis 
heirs,all onte ; 332 
Rent-charge, Arrears thereof muſt be paid by him in tee 
mainder by 32 He 8 | 334 
' Reſpdent, where a Parſon muſt be, aud what 3 a good 
excuſe thereof. a50 
Releaſe of one Plaintiff, where it ba#eth the reſt, and 
where not. | | ; 253 
Revocation of uſes, where it # well done, and where 


not. 256 
Rent paid by a Termor, giveth no ſeiſn to bave an aſ- 
ſire. | 263 

Rent may iſſue out of one Acre, and other liableto di- 

© flreſs. | 23x 


Rent may be ſech and charge at ſeveral times. 232 
> La granted to itwe » with clauſe of diflreſs to ones 
i Hh 4 is 


No = wd 


'N% 


An Alphabetical Table: 
:36 ſeck. 1-65, 183, 
Reat an SPY in Effe to ſome purpoſes: .- . 237 
Rerraxit muſt be 17. proper perſon; and a-wiit of m 
tyeth after it. > * 
Biptication evil, and Jet the Plaintiff ſha bave Pc 
- meat, where, and where not, © 318 
Repeal of Adminiſtration, and the force thertof, 319 
Releaſe of all Afiions,quarrels, ſutes, right, ec, what 
UG po by it. - 3 
words amouateth to 2t. 41 
Recuſe ant, how diſaþled 10 grant an advowſoa by 3 ; 
378 
Reſervation, the proper. place #s a'ter limitation of the 
© Cfhate.” 397 
Reat, which us thelegl time of payment thereof, 402 
Payment thereof ſaisfattory, where it Js, and where it 


701, ibid. 
Reſervation #the Diusjnntffive, and where with a C01- 
'dition added 5 a difference. 403 


Rea! not payable the laſs quarters in what Caſe. 402 
Reciuſancyz and the Statutes concer aing them expounded 


- at large. _ 142944303431 

Rent, asceprance thereof, where it dath bary and where 

+ :A0!. 7 4 1% 
> 

Cr. rute wt H. 8. extends not fo ſuppreſs good nfes. 

«2 


Tetant / or life 1 joyns na {offment with him in r1emain- 
aor without Reed, it 'is a; ſurrender of Teaant for 
life, and feofſment of the remainder, F 
Tent ſ67 lifegrants:to the Reveroner, and a fitine 
- ger, a ſurrender for the moity. 38 
5 f TAPES ; excellent Aules for: 2he FRY Preearion of them. 
54 
STAT 1M" 

young 


. . At Att... > % S LI 


An Alphabetical Table. 


Statutes, whizh of them extend to Copy-hold, and which 
aot, | 


| 54 
Sheriff u zot1bound'to bring a priſoner in rea linea. 


7 7 
Old Sheriff muſt give notice to the New of all earn 
(1075, 83 
Bit if the old Sheriff dyegthe new muſt take notice. ib, 
Statute of 4 H. 7. conſtrued by the Judges againſt the 
Letter, | 35 
Statutes againſt fraud libtrally expounded. 88 
Seiſin of fealty, ws a ſeiſin of all other ſervices. 98 
Seifon of a ſuperiour ſervice, a ſeifen of inferior, ib. 


| Seifenof all ſervices ſuperior Ind inferior by doing he- 


mage. ib. 


 Seifpn of one anuual ſervice, is not ſeiſen of another. 


2H EET 98,99 
Seifn 12 Law, ſufficieat ſor Avowry, but net to bave 
Aſſexe. ©. "F" ||: "OP 
To what ſervices er writs 32 H.$. doth not extend, 


| ib, 100 
Statutes which coxcera the Kine, muſt be tahen notice 
© of by the Judges, —. IOr 
Sheriff, what things are incident to his office. 129,130 
S uSÞenſion of a Condition or Rent. 146 
Sheriff, bow be muſt {el a term npos a teri facias, 
156 

A private Statute muſt be pleaded. I7L 
A Surreadey by acceptance of a aew Leaſe, 175 


Sheriff, where he may breah a houſe to do execution, 
222, axd ia ſuch caſe, abouſe is ns defence for 
Strangers, | 1b, 

Sewers,Commſſ;oners thereof, &- their power. 225,226 

Sheriff may take poſſe comitatus z# as Eſtrepmenc, 


233 
Services, where they ſhall be multiplied, apportioned or 
extinfty * 239,398 


_—__ Sheriff 


\ 
N% 


An Alphabetical Table. y 


Sheriff muſt not diſpute the authority of the Court," 26x 
Seiſin of a Rent, who may give it. d 263 
Swans wild in a common River, may be ſeiſed for the 


ng. 27 
A =, muſt be by grant of the Kang, or by pre= 
* ſcraption. ib, 
Cignets, how they muſt be divided. ib. 
He who hath a Swan=mark, muft have frue marks per 
annum,by 23 E. 4. | ib, 
A Swan may be an eſtray, but ſo can no other fowl. 
280 
Stifen of a Rent ,where it weeds not to be alledged with- 


zn forty years. 4 | 300 
Services, where they fhall be multiplied, and where ex- 
tint. 313 
Sale of Chattel after Judgment is good, but not afier 


Execution. 3u9 

Surrender of a Copy-bold by Letter of Attorney, _ 
34 

Sheriff, what Obligations made to him are good by 2.3 

H. 6. and what not. | 391,392 

Forma verbalis, & forma legalis or cſlentialis. 3925 

| * 393 

; T 


: i Texant ia tail ſuffer a recovery and dye, execution 
may be ſued againf the iſſue. 

Terminus Angorum,& Tempus Annorum, and their 

differexce I3 

At the commagn Law aone bad capacity to take tithes, 

but ſpiritual perſons, or the King (except in Fecial 

_ ) for a lay-man had no remedy ſor them ll 32 

«» 0, 29 

A ſpiritual perſon may preſcribe at the commoa Law ta 

be diſcharged of tithes, JD. 

s 


- 


ANN 


An Alphabetical Table. 
Before the (ouncil of Lateran, a man might pay bt 


- tithes to any Prieſt. ib. 
How a manu may preſcribe to have tithes as appurtenant 

bo a Maaaor. 30 
Tithes do not iſſue out 8* Lands. 32 


Tenant in tail, be in remninder in tail grants for his 
own life, void. | 

Otherwiſe of a grant of 4 reverſyoa, for he may have 
ſeries, | - +, 

Tender upon a condition, where it ſhall deveſt an eſtate. 


= 

One wounded at Sea, dyeth at Landgthe turtherer can- 
#0t be tryed. 46 

A Tranſlation by the King of a Priory inio a Dean and 
 Cloapter, is good by 25 H. 8. 83 

Tenant for years oufted, ſhall nat bold quer, but Tenant 


by Elegir hall. 160 
Texder of mony is Biggs, 15 a good tender. 233: 
Tepder by the Lord 1 not requiſite to have the fingle 

value, | * 237 


Tenure * ſee Grant of the King, 
Tryal muſt be where the Land lyeth, . and ngt where the 


.: Patent 15 dated. 246 
Traverſe gf the Leaſe, and n9t of the ſeifin of the Leſſor. 
a | 251 
Traverſe of the ſecond aſſignment, where adt requiſite. 

| 259 
Trial here of a thing done beyond the Seas, where it is 
good, 260 


Tenant by the Courteſie , whcre a mas ſhall be, and 
where nat. 2932.94 
Tail barred, the Reverfion being in the ((rownz _— | 
Jo 

Treſj paſſor, ab initio, what aft mabeth a man ſo. 321 
Tender of ſufficient amends for damage-feaſant, when 
_.- £08, when not, [1.0 
Jag. Db ; | Traverſes 


\ 


An Alphaberical Table. 
Traverſe, where it muſt be of the Tenure, and _ 4 


the Seifit. 
Trial of a Baron of Scotland by Commons of England's : | 
good matter. 3595260 
Tail , by what words created, 363 not deſcendable, } 
36$. Bayred without recompence. 374 
Tenure revived , preferred before the creation of a new, 
264 | 
- Tales, adi it ought to be granted by 35 H. 8. c. 6, 
Ab good matter. - 396,397 
| Traverſe of the conclſcon, where it may be. 415 


Trade lawful to exerciſe any at the common Law : 42.8. 
and what 1dulter alton is made therein by the Statute 
of q Eliz.,o -ibid, 

Tenwt in tail afte; rofibiliry hath a greater eſtate j1 
quality, than Tenant for lifebut n0t in quantity:43 45 
435. and what priviledges do belong thereunts. ib, 


V 
\ 
Se had is veid, but the conveyance good. P. 2 
Any man may g-ve Lands to a charitable uſe, 2 
What is good policy 18 any ſuch feoffment. ib, 
uſes f iture contingent, degroycd by the feoffment 6 ” 
feoff-es Tenants for life. 


27 H. 8. doth not transfer the poſſeſſion to any uſe, - y 
only ts uſes in Eſſe. 


27 H, 8. ſhall not be tahen by equity. 2 
Uſes not azreeable is Law, 27 A. $. executeth not, 
bid.” 

Wſes ancicat may be 52:0hed, and aew raiſed by one 

and the ſame coavezance. 16 
#/es, where they may be raiſed upon veneral Confelera - 

tron, and by what conveyance. 17 
Phat Confiderations are good to raiſe an uſe 2x K 
E@nmiy,in what Banc! it -diſchargeth Tithes. 3 | 


O77 


An Alphabetical Table. 


Ar. ſe of the wives land declared only by the bugband, 
when it bindeth, aud when not. 36 
One uſt declared by the huabaud, and anothey by the 
wife, they are beth void. | ibid, 
Paridxce in part, where it avoideth the whale limuta- 
tion, | 3}. 
#/e followeththe ſtate, and veſieth accordingly. ib. 
Voucher of the busband only, where it barreth, 53 


Perdi&t good by Inditement. 56, & 153 
Ubi non eſt principalis, non eſt acceſſorius. 138 
eſury, wha: contratt amounts thereunto." 208 
Ucerque, taþ:n ſometimes Diſcretive, ſometimes Col- 

le&ive. 228 
Viſne muſt be from the moſt certain- place. 245 


Verdi&, perf t,o- imperfett,muſt tand until a Venire 
facias de novo be awarded. | OX 
Vi& armis, where good in Writs, and where a0t. 340 
Verdid inſ:fic:eat, ſball not be ſupplied by a Writ of 
Inquiiy, and where it may- | 40L 
#ſes revohed, and aew limited, by what Att, 4og 
tnity, a diſcharge of paymeat of Tithes, it muſt have 
four requiſites. 416 


w 
LVAYG Arranty, what words make it general. P. TL 


In wills the intent to be obſerved.” * 
wills much learning, and what Inhertances are devi- 


ſable by 32, 34 H.8. 64,65 
Will countermanded by marriage. | ., I49 
Wafte in what things it may be commuted, ' '' 15% 
Wager of Law, where it lyeth, rrivess Ns Rl 
Warranty ſpecial, what Lands ſhall be recovered in - 

268 
Waite prom:ſſrvtz not aftionable, but velumary Waſte 
is, | 176 


Waſte 


An Alphabetical Table. 
waſte lyeth ut after the death of the wiſe againſt the 


Baron, 211 

It lyeth agaiaſt Tenazt for life, aſter the death of hims int 

 - remainder. 212 
Warranty, where it commenceth by diſſeifin. 214521F 
Wreck, excellent mattcr of it. 229 


wil, where direflory, and where declaratory, without 
reference t8 power. 247 
-Wardſhip of t the Daughter, where the Father ſhalt have 


ts, 250 
Wardſhip, ;nfraennce nubiles. ibid. 
will, to the making thereof a perfeft axd diſpoſ 718 Mee. 

mory neceſſary. I52 
No Wardfhip, if «he heir be hnighted in the life of bis an= 
'ceftor . 68 


Wills, good reſolutions 1 4pen 3% H. 8. of wills. 268 
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